
DOCKET NO. 607958 

IN RE BALLS HAMBURGERS 
PRIVATE CLUB 
DIBIA BALLS HAMBURGERS 
PRIVATE CLUB 
PERMIT NOS. N-288762, PE188763, 
Fl34 13942 

DALLAS COUNTY, TEXAS 
( S O W  DOCKET' NO. 458-04-8248) 

6 B E F O E  THE 
8 
§ 
P 
9 
5 TEXAS ALCOHOLIC 
§ 
8 
8 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATTON this 4th day of February, 2005, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Admf nistrative Law Judge Breada 
Coleman. The hearing convened on November 17,2004, and adjourned en November 17,2004. 
The Administrative Law Judge made and filed a Proposal For Decision containing Findings of 

Fact and Conclusions of Law on January 13,2005. This Proposal For Decision (attached hereto 
as Exhibit "A"), was properly served on all parties who were given an opportunity to file 
Exceptions and Replies as part of the record herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, a f te~  review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions ~f Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS TFIEREFORE: ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 931 . I ,  of the Commission Rules, that the above described permitsllicenses 
numbers are hersby CANCELED FOR CAUSE. 

This Order will become final and er~forcenble an Fehrti~rv 25, 2005, unless a Motion 
for Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 

SIGNED on this 4'"ay of February, 2005, at Austin, Texas. 

On Behalf of the Administrator, 

'-I 

~exes/llcoholic Beverage Commission [ 

The Honorable Brenda Coleman 
Administrative Law Judge 
State Office of Administrative Bearings 
VIA FACSIMILE (214) 956-8611 

Balls Hamburgers Private Club 
RESPONDENT 
PO Box 29959 
Dallas, TX 75229-0959 
C E R m , D  MALIRRR NO. 7000 1530 QW3 1930 0992 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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PROPOSAL FOR DECISION 

The Texas All oho&cBeverag~ Commission (TABC) stdf(Petitioner) brought this action against 

B& Hamburger PI%< te Club (Respondent), allegingthat Respondent has commrtted f~umexous violations 

of the Texas Mcoho 1 c Beverage Code. Respondent failed to appear at the hearing, and the hearing 

prodedonadefaulr basis. Petitioner requested that Respondent's permits be cmce'led for cause. The 

Administrative Law udge (ALJ) recommends c;anceIlation of Respondent's permits. 

I. ,JKl .USDICTIQY, NOTICE, AND PROCEDWRAL HISTORY 

TABChwju is diction overt his matter under^. Arco. -7. C~DEANN.C~S. 5aad32, §g6.01,  

1 1.61 and 109.53. TI, :State QficeofAdmiaistrative HeELRngs ( S O W  has jurisdiction over dlmetters 

rehtingto mnductiq~ a hearingipthh proceeding, inc1Ud'~thepreparntio~ofaproposdfordecision 

proposed findiags o: 'fact a d  conclusions of law, pursuant to  TEX. WV'T CODE ANN. ch. 2003. 

S0.W schec uIed this matter far h e a ~ g  on Septembes9,2004. On August 1 2,2003, Petitioner 

issued its notice ofhe: ring, directed to Respondent at Respondent's last hwndesi-mted m d h g  address: 

P.O.Box29359, Da las,Texm, 75229-0959,viacertiftedmd,rehrnreceiptrequested.' Thenoticeof 

hearhgca~tainedas a:cmentcrfthetbe, place, andnatureafthehearin& ~szntementofthelegdauthorily 

a d  jutisdic~ionund~: which the hearing r v a  to be held; areFermce to theparticul~ sections ofthe statutes 

1 Service of. d ~ . s  of h h g s  pleadjnrs, or other docurr.enb relalcd to conteslcd cases slnll bc by ce~tLicd 
ml?jl addressfd to the  1 anit tee% last known adilrcsv u rtfleded j3. the corrunissim'a records. A ce~zifieate of smvice 

lo ~ u c h  address shall be >nrnLI f ~ c i e  w i d a c e  of adequatc ~ d c e  on b z  permittee. 16 'Im.  AD^. Code 5 37.3. 
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md d e s  involved; an.: a short, plain statement ofthemattm asserted, as required by nx. ~ V ' T  CbCE 

Am. fj 2001.052, Tlr :notice ofheahg also contained the following language in 12-point or larger 

boldface type: "If a pr ty faiIs to appear at the hearing, the factual allegations the notice of hearing will 

be deemed admitted a: true, and the relief sought in the notice ofhearing may begranted bydefauIt.'Wn 

O~tober  26,2004, PC' :itionerls   at ice was returned unclaimed from the U. S. Postal Service with the 

notations "return to :. ender unclaimed unable to forward." 

OeAugclst I r l ,  2004, SOAH also notified Respondent ofthe scheduled hearing's date, time, and 

Eocazion, via regular a: ail sent to Respondent a t  Respondent" last known address. Respondent received 

thisnemcationonA~ gust 3 1,2004, as evidencsdby Respondent'swrittenrequest for wntinumcefited 

on the same date, via. ' acsimile. The written request was a iped  by FCjchardBmy Hohrecht, President, 

Balls Hamburgers P: bate Club, and included the following fax number: 214-750-8878. 
- 

On Septemb~ r 1,2004, Petitioner fdfiled a response to Respondent 9 request for continuance and 

f8xd a copyto Reqc, ldent at Respondent's faxnumber provided in the request. Petitioner indicated that 

it d d  not oppose the 'equest. Petitioner also requested that the matter be reset at I p.m. on November 

27,2004. Also on :: eptember 1, 2004, Petitioner faxed a copy of its notice of hearing, prehearing 

statement, and dkcc: veryrequests to Respondent at the same fax numbera2 

The AM gr; nted Respondent's request for continumce and reset the hearing for 1 p m on 

November 17,2004. On September 1,2004, SOAHnotSedRespoadtnt ofthe reset dateand time, via 

regular mail sent to RI spondent at Respondent's 1st k n o m  address. SOAH bas not received themadug 

back from &eU. S. F' x t a l  Service; therefore, the ALJ presumes that Respondent received not ice of the 

2 Respondel t 's  Exhibit Oile consi~ted of 13 p a F e  inclufing ihs ' " M e s s a p ~  Cfi-finlaiicn" pas?, whic5 
indic~tcd 12 p a p s  n r e  e succcdully tmmmited to Respondent's fax nmnbu o t  1:35 p.m. on Scpkmbet 1, 2034. 
Ahisaina of tvidencl: showing a Iclephoidc document to the recipient's current telecopie n~r~:bw give? r:se 
to a presumptionthat r iticc wns duly recejved by Ihe addrtssct. Am. Paging of ;rX, Tnc. u El Erao Paging, 9 S.W.Sd 
337 pcx.App..El Puso 999). 
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OnNsvmh 17,2004, a hearhg convened before SO AH ALJBrenda CoJeman at 6333 Forest 

Park Road, Suite I 5 C 1 - 4  DalIas, DaUas County, Texas. Petitioner was represented at the bearing by 

Timothy GrifEi~ TA 3C Staf f  Attorney. Respondent and was mt represented at the 

hearing. Pdticlnerprt :ented evidence regarding notice andjwisdictioa Therecord closed on November 

II, DISCUSSION 

Respond eat' act ionoffailing to claim the no ticeof hearing issued by Petitioner on August 12, 

2004, via certified rnrll, return receipt requested fromtheU.5. Postal Sewice precluded R~pondent  &om 

- receiving delivery oftk enotice. However, there is no questiontbat Respondent received S019W's August 

33,2004, notificatio~ ofthe hearingschedukdfor September 9,2004, as evidenced byRespondent7s 

request for acontinu tnce on Auwst31,2004. On September 1,2004, Petitioner again attempted to 

deliver its notice ofhti ring to Respondent via facsimile to the f m m b e r  prorided by Respondent Also 

on September 1,2011-., SOAH d e d  the reset orderto Respondent atResponderrt2 last known address. 

The AkJ believes tha. the steps takenbyPdriner, as well as SOAH, to  provide Respondenttvithno f ice 

of the  hearing were *sasonable and legally sufficient in this instance. 

Bmtd on thr failure ofRespndentto appear at the hearing, Petitioner requested tbat the default 

provisions of J TE):, ADm. CODE (TAC) 9 1 5 5-55 be invoked. The ALJ fmds that Petitioner issued 

notice ia complianc~ : with 1 TAC qg 15 5.27 and 15 5 .5  5 and TEX. ~UCO. BEV. CODE ,W. 5 1 I .63. 

Accordingly, the AJ. J has incorporated these drgations into thcPmposedFjndings ofFact below. Based 

on the deemed fact1 raI Fmdings in th is  casc, Raponcleat's permits should be canceled. 

's 1 7 % ~  Au~  IN. CODE 5 355.25(d)(3$ ~rovides f z  a rebuttable: presm.pti~a if a docuznnlt waq sent  to D. pel?( 
a proceedq by re_mil AI >mil, certiGud mail, csrmgistered m d .  h h a t  instame, the judge: is to presume t h ~ t  t h e  mdcd 

dacument was r e cehd  lo lam than thrcc i h y ~  af?er&ling. 
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Dl. FINDING3 OF FACT 

I .  Balls Hmbuim Zer Private Club (Respondat), hoIds a Private Club Registration Permit, N- 
1 188762, aB 4 verage Cartage Permit, PIS- 18 8763, and a Food and Beverage Certificate, FB- 
4 13 942, iasuf: j by the Texas Alcoholic Beverage Commission (Petitioner), for the premises 
located at 34: 14 Rankin, University Park, Dallas County, Texas. 

2. Respondent's last known designated mailing address, as reflected inPetitioner's records, is P -0. 
Box 29959,): Ballas, Texas, 75229-0959. 

3. On Au9st  1:' ,2004, Petitioner issued its notice of bearing to Respondent at Respondent's \as t 
known addrr a via ceflified mail, return receipt requested. 

4. The notice UI 'hearing contained a statement of the time, place, and nature of the heating; a 
statement oft! ~e legal authoity and-bdict ion uader which the hearing was to be held; ar cference 
to the pnrtiai .ar sections of the statutes and nrlw invoivcd; md a short, plaia stertement of the 
matters assetq :ed. 

- 
5 Thenoticeoi hearing also wntaided thefoIlowinglanqagein12-pointor larger boldface type: 

"Lf a party fa i s to appear at the hearing, the factual allegations in the notice of hearing will be 
deemed admi ltedas true, and thereliefsought htbe notice ofhearing may be granted by default." 

6.  On October:; 6,2064, Petitioner'snotice was retumedvncIaimedfiomtbeU.S. Pasta1 Senice 
with the not.. tions "return to sender unclaimed unable to forward." 

7. On August 1: ;, 2004, SOAH aIso notifed Respondmt ofthe scheduled hearing's date, time, md 
location, via regular mail sent to Respondent at Respoadent's last known address. 

8. Respondent 1 axebed this not ifrcation on August 3 1,2004, m evidenced by Respondent's wtir-ten 
r q u a t  for G' lntinuarlce filed on the same date, via facsimile. Thewtitten request was signed by 
Richard Barr r Hobrecht, President, B& H a m h g m s  Private Club, and included the following far 
number: 2 1 4-350-8858. 

9. Oa Sept em+b :r 1,2004, Petitioner filed aresponsc to Respondent's requwt for continuance and 
faxed a cop.! to Respondent at Respondent's &x mmbcr provided in the request. Petitioner 
indicated tb, t i t  did not opposethe rcquest. Petitioner also requested thatthematter be reset at 
1 p . m .  on ?\v~v~mber 17, 2004 

1 0. Also onSq mber 1,2004, Petitioner fad a copyof its notice ofhearing, prehearitr g statetncct, 
xnd djscovr, y requests to Respondent at the same fax a m b e r .  

I 1. Tbe &J ~ 7 ,  mted Respondent's request for continuance and reset the hearing for I p.m. on 
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November 17.2004. On September 1,2004, SOAH notified Respondent of the reset date and 
time, via r e 9  ar mail s e n t  to Respondent at Respondent's last known address. 

12. A hearing con rend before Brenda CoIemq AdministratkLmJudgewith tbe State Ofice of 
Administrativ :Hearinss (SOAK), onNovember 15,2004. Petitioner appeared t hugh i t s  St& 
Attorney, Tim >thy Grfitb. Respondent did not appear md was not represented at the hearing 
The record I= i x e d  on that same date. 

1 3. Onor nbout uwst 8,2003, Respondent failed ta have a membership committee composed o f  
three or mon members, 

1 4 .  On or aboutif ugust 8,2003, Respondent f&led to keep a complete set ofmembersbip minutes. 

1 5 .  Onor about i' ugust 8,21103, Respondent failed to approve non-charter members by committee 
vote. 

16. On or about \u gust 8, 2003, Respondent failed to have or keep preliminary applications 

- 
17. Oaor about !I uwst 8,2003, Respondent failed to approve preliminary applications within three 

days andlor I .eep records of the applications. 

1 8, On or about akugwt 8,2003, Respondent failed to maintain source records that showed the 
percentage c! l alcoholic beverage replacement. 

19. On or about.' ~ugust 8,2003, Respondent deposited funds other h t b e  designated percentage 
sf service c11 wges in the replacement account. 

20. Onor about. iups t  8,2003, Respondent purchased alcoholic beverages from b d s  other than 
h n d s  in the -eplaceinent account. 

21. On or ~ b o u i  June 30, 2003, Respondent failed to keep proper replacement account records, 

22. Respondem has entered into a device, scheme or  plan which has surrendered control o f  the 
prernis~s or ousinsss of the per mittee to a person or persons other than the perminee. 

1. 'The Texas i Jco ho lic I3 werage Commission bs Jurisdictiofi over this matter pursuant to TEX. 
-.  ALCO.BE~~. COUEANN. ~ b s .  5 and32, 58 6.01, 11.61 and 209.53. 

2 SOMhas '  ~risdiction to condact the hearing in this matter and to Essue aproposal for decision 
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contnioinghd ngs bffnct and conclusions nflaw pursumtto TEX GOV'T C$I3E AW. ch. 2003. 

3. Proper and tirl .elyno tice ofthe htmingwas issued to Respondent pursuant to the Administrative 
Procedure Ac :, TEX. ~ V ' T  CODE Ahi  . ch 200 1, I IXX. ~ M W .  CODE (TAC) $ 1  5 5 . 5  5 and 
16 TAG 5 3 7  3. 

4. Respondent i,: presumed to havcseceivedmticeof hearing. Am. Pagirtgof TX ?nc. v. EJPaso 
P~grnp,  9 S.'I g.3d 237 (Tex.App.-EI Paso 1999) and 1 TAC 5 155.25(d)(3). 

5. The place or r nanner in which Respondent conducts i ts business warrants cancellation of the 
permits basei? on the general welfare, peace, morals and safety of tb.6 people md on the public 
sense of decc: 7cy. 

6 A default dderm ision should be entered against Respondent purn~mt to 1 TAC 5 1 55.5 5 

8. Respondent' : permits should be canceled. TEx: AKQ. Bw. CODE ANY. $5 1 1 6 1 (b)(2), 
11.61@)(7), 32.031~) and 109.53. 

BRENDA COLEMAN 
ADMINISTRATIVE LAW WDGE 
STATE OFFICE OF ADMJNISTRATIVE EEARINGS 


