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(SOAH DOCKET NO. 458-04- I 652) G BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 27th day of May, 2004, the abovestyled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative ]Law Judge. The 
hearing convened on February 12, 2004, and adjourned on February 12, 2004. The 
Administrative Law Judge Tanya Cooper made and filed a Proposal For Decision containing 
Findings of Fact and Conclusions of Law on March 4, 2004. This Proposal For Decision 
(attached hereto as Exhibit "A"), was properly served on all parties who were given an 
opportunity to frle Exceptions and Replies as part of the r m r d  herein. Petitioner filed exceptions 
on March 8,2004. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Condusfons of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. AU Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denid,  

IT IS -RE ORDERED, by the Assistant Administrator of the Texas Alcuholic 
Beverage Commission, pursuant to Subchapter I3 of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC $3 1.1, of the Cammission Rules, that the allegations In the above-styled and 
numbered cause are hereby DISMISSED without prejudice. 

This Order will become final and enforceable onJune 17.2004, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mais 
as indicated below. 



SIGNED on this the 27m day of May, 2004, at Austin, Texas. 

On Behalf of the Administrator, 

~ e x d  Alcoholic Beverage Commission J 

The Honorable Tanya Ceoper 
Administtative Law Judge 
State Office of Administrative Hearings 
VIA FAX NO. (817) 377-3706 

ELLIE DIAL MOWLES, ET AL 
d/b/a MOULES STOP AND SAVE 
m m m m  
2801 Hemphill #I01 
Fort Worth, TX 761 10-32 15 
CER'FIFIJED MAWRRR NO. 7060 1530 0003 1903 4927 

Timothy E. Grifith 
ATTORNEY FOR PE'3TLTONER 
TABC Legal Section 

Licensing Division 

Fort Worth Distxict Office 
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TEXAS AIICOHOLIC BEVERAGE § BEFORE THE SW=kb&CE- 
COMMISSIQN, Petitioner 6 

§ 1 " 
MAR - 4 2004 

3 
v. 9 OF 

§ 
ELLTIE DIAL MORALES ET AL D/B/A 9 
M O W E S  STOP AND ~ A W ,  Respondent 5 
T m n t  County, Texas 5 
(TABC Case No. 605310) 9 ADMINISTRATIVE 13EmC;S 

PROPOSAL FOR DEGI[SIOY 

 he   ex as Alcohobc B werage Commission (TABC) Stslff%rou& this enfbrcemea act ion again5 t 

EllieDialMorales d n ld ib la  Moral= Stop and Save (Rapondent) alleging that Respondent or its agent, 

servant or employee, HerlindaMordes, or orher persons possessed. delivered, or sold, or permitted ohm 

to possess, deliver, or sell equipment used or deslgned for administering a nnrco t ic,  crack pipes, on i ts 

I l i m e d  premises. This fnr decision recommends that this r x r ~ ~ g t .  be dismissed without prejudice 
L 

bwause Respondent was not provided with notice of this proceedirlg. 

TABC hasjurisdictionaud ;rut&ority overthis matter pursuant to Chapter5 and $5  6 0 1,11 61, 

61.71, and 104.01 oftheTmAlcoholicBmemgtCode(theCode)and $35.31 oftheTexas Alcoh~lic 

Beverage Commission Rules ( the Rules). TPX. .QCO. BEV. CODE ANN 6 1 0 1 er .wq, and 1 6 T m  

A Q ~ .  CODE $ 3 1.1 at seq The State Ofice of Administrative Hwincps (SOAH) has authotity to 

conduct a hewing inthis matter and make recommendations to T.U3C, inchding the issuance ofa proposal 

for decision containing hdbgs of fact and conclusions ofjaw, purmant to to. mV'T CbDE AT. Chapter 

2003 and $ 5 . 4 3  of the Code. 

31. PROCEDUTR.4C HISTORY 

I 
- 

Respondent is the holder of a WheOnly Package StorePamit, Q 486762, and a B eerRetailerY s 
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OiTPremises License, BF 486763, for a premises located at 2EO 1 Heraphili $1 0 1, Fort ZVonh, Tarrant 

County, Tans. OnDecember 16,2003, TABC SrafFissued noticeofhearing in this matter to Respondat 

b y d ~ e d  ma& returnreceipt requested sentto Respondent's address 1 isted above TABC StaEsnotice 

o f  hearing included a stntment ofthe time, place, and nature of the hearing; n statement of the l tga l  

auxhority and jurisdiction under which the hearingwas to bebetd; a rdmntc  to the padcular sections of 

statues and rules Involved; and a short, plain statemeat of the matters asserted by T B C  Staff The 

notice oflearing issud by TABC S t a f T a h i s d  thatthe hexring scheduled in this matterwas to be held on 

February 12,2004, at IO:30 a.m. at the State Office ofhdminstsative Hearings; 67?7 CampBowie BIvd , 

SuiteUOO, Fortworth, Tmmt County, Texas TABC StafFs noticeofhearkg was returned to it bythe 

U. S.  Postal Service onDecember 29,2003, wlth *e notation, "Mord~s Stop & Save, Moved Ldt No 

Address, Unable 10 Forward, Retwn to Sender." 

I 
L 

An Order Setting Hearing was also issued in this matter by SOAH. Respotldent's copy of the 

Order was sent to its address listed above by regular ma3 On December 29,2003, Respondent's copy 

ofthat Orderwas returned TO SOAHwithlthenotation, "Morals Stop & Save, Moved LeRNo Address, 

Unable to Foward, Return fo Sender." 

A hearing was held on February 12,2004, in Fort Worth, Texas, before Tanya Cooper, an 

a-ativelawjudge(ALJ) TABC Staffappeared andwas ~cp~esented by T ~ i y  E. &mh. T+QC: 

SiaffAttorney. AppIicant did not appear etnd was not represented TABC StafTprescated evidence in 

support ofits enforcement actionagaimf Respondent. Four erliibiu a n d  testimony from T,mC Agent N. 

Hadtonwere inchded intbe record ofthis p r o c e d q .  TABC StaErqumted t h a t  Respondent's p m i  

and license be suspended for 1 2 days, or in lieu of any suspension, that  Respondent pay a clwl penalty in 

the amount of S 1,8W. The record closed on that same date. 

llky, ~ V ' T  CODE ANN. 5 2Q01.052. 
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In a contested case, each party is entitled to an opportunity. 

(1) for h a k g  after reasonable notice of not l e ~ s  than 10 days, and 

(2) to respond and present evidwce and argument on each ismc involved in rhe w e  2 

lnaprbceedin~relntingto t h e s u s p ~ j o n  ofalicense, an~~~~pet l~ioohnoteEect ivedss ,  b a r e  

btstitcltion ofthe pracmdings, the agency pves no t ic t  by personal serviceorby r3istered or certsfied d 

to ae license holdor offacts or conduct alleged to warramthe intended action, and the license holder is 

given an opportunity to show compl~ancewith all requirements of law for the raention of the license 

Further, the Code also provides that notice of bearing shall be given ro the license or permit holder, and 

may be senled personally or sent by registered or certified mail addresed to the liceasee or permittee.3 
- 

SOAH rules also require d~cuments filed in a proceedings wiEb SO AH to be served oaallpnrties 

Service of notice ofbearing shall be made by the r e f e g  agwcyio the manner required b~theAP.4 (See 

nx. Gov' T C ~ D E  ch, 2001 3. S0.M rules create a rebuttable presumption regarding a p w ' s  re~eipt 

of documents sewed by mother party. If a document is sent by rewlar mail, certified ma& or regiStered 

. mail, the &J shall presme that it was received not later thm three days after mailing. 

Fuder, SO= rules provide for disposition of contested cases on a default basis inthe event a 

partywho does not b e ~  theburden ofgrooffaifs to appear on t h e  day and time set for hearing. 1 TEX. 

&WIN. ~ D E  4 1 55.55. Section 155 S5(c) dorvs bs proving sewice ofnotice without showing actual 
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receipt by the defaulting party or defaulting party's agent, provided that the agency'r stnrutc or rules 

authorize senice of norice of hearing by sending it to the party's lasf known address as shown hy fie 

referring agency's ncords However, this manner for disposition is not aviulable in this pro cceding 

because TABC's statutes or rules do not provide for this type of notice delivery, 

~ n t h i s  instancqthercwrd shows that Respondentwasnot pmvidedwith any notice wncerning 

these proceedings. Mail directed to Respondent by T-Xf3C Staff and SOAH was returned by the U. s 
Postal Sewice wdelivercd, and therefore, the  presumption for service ~fdscuments crwted in SoAIT's 

mles is not applicable. In addition, a default decisictlis no t an available remedy in this matter due to the  

lack of an alternat ivt method of service of notice of hearing, orherthan acmal not ice, be% provided h r  

pursuant to the Code or Rules. As a result, the ALJ finds that tlo valid enforcemat action can be r&en 

wn-ing suspem~onoEEIespondent7s permit or licme~vithout noticeof this proceeding beingprovided 

to Rcspondm accord'bgto stanrtes and rules outlirled in the discussion ebove. The-ALJrewmmeeds that 

matter be dismissed wi&out prepdice to TABC ~ t f l  

W. FIh'DXNGS OF FACT 

1. Ellie Did Morales et d dMa hlorales Stop and Save (Respondent) is the bolder of a Wint iOdv 
Package Store Permit, Q 486762, and a Beer Retailer's Offpremises License, BE 466763, for 
a premises located at 280 1 Hemphill # l O l ,  Fan Worth, Tarrant County, Tcsas, issued by the 
Texas Alcoholic Beverage Commission (Tat:). 

2. OnDecember 17,2003, TABC StdTjssued a noticeofheark3 aI!eghg tbat Respondent : or its 
agent, s e m t  or emph yee, Hetlinda Mordes or other persons possessed, delivered, or sold, or 
pemitted others to possess, deliver, lor sell equipment used or designed for administering a 
m a t i c ,  crack pipes, on the licensed premises described in Finding of Fact Yo. 1 .  

3. In additionto the information described in Finding ofFact No. 2, TAlBC Staff' s notim oflearing 
contained a statement of the time, place; and nature of the bearing; a sratment of zhe legal authority 
and juris&&nwnderwhich the hearing was to be held; and a reference to t h e  particuhrseaions 
of statutes and rules involved. 

4. TABC S t H s  notice of hearing was mailed to Respondent by certficd moil, return r e ~ e i p t  
-J requested at the address listcd onRspondeat's permit and license and sct outFinding ofFactNo. 

1. 
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5 .  The hwingwas held as scheduled pmuant 'SABC Staffs notice ofhearing on F h a r y  12,2004, 
mFort Worth, Tarrant County, Tern, before Tanya Coop-, an Admmsh~ 

. . 
h e  Law h d ~ e  

with the State OEce of PLdrnin~strativc Hearings (SOAH) TPcBC Staff appeared and wag 
represented by Timothy E. Grifith, S t a f f  Attorney Applicant did not appear 

6. Applicmt did not receive TABC StaF s notice of hearins; it was rawned by the U S .  Postal 
Swvice with thenotation"Mods Stop & Save, Moved Lcfr No Address. UdabIe To Forward, 
Return to Sender." 

2. SOAH has jutisdictionover all matters related to conducting a h e m g i n  this proceeding, jncluding 
the preparation ofa proposal for decisionwith fmdhgs offact and mnck~sions of law, pursuant to 

TEX. GOv'T CODE ANN. Chapters 200 1 and 2003, and 1 lT,X ADW. CODE 4 155 1 ef seq. 

- 
3. Notice of the hearing concerning TABC Staf fs  enforcement action against Respondent was nor 

provided to Respondent as required pursllant ta TEX. WV'X CODE MY $6 2001 .C)5 1 and 
2QQl.054, n n d T r n . A L ~ ~  B n 7 .  CODEAW 3 11-63. 

4. Basedonthefore~oingFind~offactmdConchsions~~~~~,theT-~CStal%senTorcment 
action against Respondent should be dismissed v7ithout prejudice. 

SIC;mD dtb March 2004. 

TANYA COOPER 
ADMNSTRATfiT LAW JITDGE 
STATE OFFICE QF ADMmXSTRAm HEARJR'GS 


