
DOCKET NO. 605167 

IN RE ZANE LADONNE ELLISON 8 BEFORE THE 
D/B/A BIG DADDY ZANE'S 5 
P E W I L I C E N S E  NOS. h"IB406382, § 
LB406383, PE406384 8 TEXAS ALCOHOLTC 

S 
ECTOR COUNTY, TEXAS 3 
(SO AH DOCKET NO. 458-04-6448] § BEVERAGE COMMlSSlZlN 

O R D E R  

CAME ON FOR CONSXP)EEirlTION this 9th day of November, 2.004, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Tanya 
Cooper. The hearing convened on JuIy 9, 2004 and adjourned on July 9, 2004. The 
Adrninistr;tthe Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Conclusions of I a w  on August 16, 2004. This Proposal For Decision was properly served 
on all  parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of th is  date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal F a  Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. AU Proposed ~ i n d i n ~ s ' o f  Fact 
and Conclusions of Zaw, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS ~ ~ F O R I E  ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC 43 1.1, of the Commission Rules, that no action be taken against Respondent's 
permits. 

This Order will become final and enforceable on h'ovember 30,2004, unless a Motion 
for Rehearing is filed b e f m  that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED this the 9th day of November, 2004. 

On Behalf of the Administrator, 

~&n&e Fox, Assistant ~dmjnistrator 
~ e x K  ~lcoholic Beverage Commission 

The Honorable Tanya Cooper 
Adrninisbative h w  Judge 
State Office of Administrative Hearings 
VIA FACSIMILE (817) 377-3706 

Scott TidweH 
ATTORNEY FOR RESPONDENT 
VIA FACSIMILE (432) 367-8853 

- Zane Ladonne Ellison 
d/b/a Big Daddy Zane's 
RESPONDENT 
PO BOX 70501 
ODE!SSA, TX 79769 
VIA REGULAR MAE, 

Chistopher Gee 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Odessa District Office 

Licensing Division 
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Pursuant to the Administrative Procedure A G ~ ,  each party has the right to file exceptions to 
the proposal accompaaied by supporting briefs. Exceptions, replies to the exceptions, and 
supporting briefs must be filed with the Commission according to the agency's m b ,  with a cupy to 
the State Office of Administrative Hearings, located at 6777 Cmlp Bowie BIvd ., Suite 400, Fort 
Worth, Texas 762 16. A party filing exceptions, replies, and briefs must serve a copy on the other 
party hereto. 

Sincerely, 

L Tanya Cooper I 

Administrative Law Judge 
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PROPOSAL FOR DECTSTON 

The Tmas AlcoholicBwerage Commission (TAW) StaffI~rou ght this disciplinary action against 

Zane LaDomeEElisan dJblaBig Daddy Zane's (Respondent), aUe~aviolationofthe Texas Alcoholic 

- Beverage Code (the C o d e )  inthat Respondent or its agent, servant or employee, Dawna Autrey, was 

mtoxicated on the licensed premises, ' TAB C Staff sought a twmy-d ay suspension a f Respondent's 

permits." 

The Administrative: Law Judge (AbT) did not find the evidence sufficient to establish that 

Respondent, or its a ~ e ~ t ,  servant or employee, D m a  Autrey, was intoxicated an the premises. 

1 The C 4 s s i o n  or adminisbitor mag susplend For not more than 60 &ys or cancel m miginal or mcwd 
pcrmit irit in famd, aRLr notice and h a  tlut my of t h ~  falowing is true: 

Permittee malns a pmmn who is the hold- of a p h t  p r w i d ~ d  for in tile Code, or my agent, s e m <  or 
l e m p l q x  ofthat person. wb33. m. C O D E ~ W .  3 1.u4(11). 

whea the Tw8 Alcoholic Bmmga Commission i q  authotirecl: to m u e l  or suspend u permit, t b  civil 
penaIvmay be authorized to be not less than %I50 or more W n  525,000 for each &y&c permit ~ & q  to haye btcn 
mapended m- AZCC). B B r  . CODE AhW. 1 I .@(a), 
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Accord hgIy> the ALJ recommends that no enforcement actionbe taka1 agabt Respondent's permits. 

1. JWRISDXCTION, NOTICE, AND PROCEDUIUL EIISTORY 

TABC hasjusisdidionovertlus matterunder TEX. ALCO, Bv. CbnE ANN. chs. 5,28,29, m d  

~~,TEX.ALCO.BEV.CODEANN. 55601  and 11.61, ~ ~ ~ ~ ~ T E X . A J > M N . ~ D E  $31.1 ef-seq. (the 

Rules). Thc State OfficeofAdministrative Hearings (SOAH) has jurisdictionover allmatters related to 

conducting a hewing in this p r o d i n g  iacludhg the preparation of a p ~ u p o s ~ l  for decisionwith fmdings 

of fact and conclusions of law, under TEX. t 3 V ' ~   CODE^^. chs. 2001 and 2003. There were no 

contested issues of notice or jurisdiction in this proceeding. 

On July 9,2004, a hearing convened before AW Tmya Cooper, at t he  Justice ofthe Peace 

Courtroom, 400 S. Main SQeeet, Znd Floor,  idl land, Texas. TABC St;dFwaa represented at the hearing 

-. by Christopher G. Gee, TABC Staff Attorney. Respondent appeared and was represented by Scott M. 

Tidwell, Attorney at Lmw. The hearing mnchded on that day, but therewrdrmahed openatthe 

parties' request until July 30,2004, in order to alIow the parties to submit written arguments. 

D, EVIDENCE 

hpondent holds a ~ e d B e ~ e m g e P ~  MB-4063 82, aMixed BevwagLateHous Permit, 

ILB-406383, and aBeverage CartagePemiE,PE-406384, issued by TABCforRespondeat's premises 

located at6840W.Unive~ity,Odessa,EctorCo~y,Tm. TBCSraffallegesthatonApd25,2603, 

Respondat's employee, Dawn a Autrey, was intoxicated on the licensed premises. Respondent's hwnsing 

bisrory was admitted into evidence. TABC Agent John Deering and Sergeant Justin Scott, Texas 

Comptroller ofAcwunts, testifred for TABC Staff, Respondent, alongwithKristieFisbc-r and Dawna 

Autrey, also testified at the henring. 

At approximately 1 I :30 p.m. on April 25,2003, Agent Deering and S gt. Scott w e r e  at the 
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lic;ensedpremises. Bothoffimswereparticipatingmaeooperative law edorcementstingopwationthat 

was hwsing on tobacco sales to rniaors violations. hiring the course o ftbat activity, both officers had an 

opportunity to obsetve Dawna Autrey. 

S g t .  S mtt testified that he frst noticed Ms Autrey while she was seated at the end of the bar. 

Acr;ordhg rn Sg. Scott, MS. Arlmy had an Jcoholic beverage, a Smhoffwoler, inher hand. Sgt, Scott 

saidheobs&d~s. Autreygetupandwalkaround behindthebar. k.;shearalked,herhandwasre@ 

on the bar, as if to use the bar for a guide to steady herselfin Sgt. Scott's opjnion. S g t .  Swtt alerted 

Agmt Deeringthat M. Autreywas possjbly intoxicated. Resaid beconhued to observeMs. Autrey for 

approximately tbityrnimrtes andnotedshehad anodor afdwholicbeverageon herbreath, spokeloudly, 

and appeared unsteady on her feet. 

Agent Deeshg a TABC agent with 13 years experience, described his contact withlclls Azltrey 

?,hatight, Agent Deering said that he saw Ms- Antrey both as shewas seated at thebar and as shewalked 

behind the bar. According to Agent Deering, Ms. Autrey was speaking loudly and became argumentative 

as infomationwas sought by the officers concerning thepremhes' operation. Ms. Autseywas insistent 

thatRapondentshouldbecalIedto thelicensed premises inorderto p r o v i d e h i d o m t i o n h t w a ~  being 

request ed'bytheoEcers. Agent Deeringsaid that hethoughtMs. Aubq'scmrdination was poor because 

she was observed "feeling" her way along the bar witb her hand. 

Agent Deering said that he took Ms, Autrey outside to  speak lbrther with her and evahate her 

condition. Agent Deerkg testified that Ms. Azlttey told him that shemas Respondent's employee at the 

l imed premises, but that she wap 'off-duty" at the time. Agent Deering said he obsemd Ms. Autrey's 

eyes were red; and there was an odor of alcoholic beverage on her breath as she spoke. According to 

Agent Deering, Ms. Autrey toId him she had consumed a six-pack of beer. 

As contact contimed between Agent Deering and MS Autrey, Agent Dew& stated that she 

became increasingly argumentative. D u e  to her argumentative demea nor and unsteady balance, Agent - 
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Demingsaid that be elected to not perform anystmdarcbedfield sobri~ty tasks withMs. Autrey. Agent 

Deerh~ftder  sated that Ms. Autqasked for a breathdyzw testafier shewas abrjsed by him that he 

Ihou&tsh~wasiatoxicated. AmrdingtoAgentDeerhghehadaprtab1elweathtes~~TB~)dcvjce 

with him at the premises. Agent Deering said administering a "f BT" to a person suspected of being 

intoxicated was under the djscretion of any agent according to TABC: policies. 'Sn?his instance, Agent 

Deeringsaidthatheelected to not providethis test toMs. Autreybecause hethoughtshewas intoxicated 

based upon his obsenrations of her. 

Hristie Fisher, a former tmpIoyee ofRwpondent, testifred next. Ms. Fisher was the bartender 

in charge ofthe prwnism on April 25,2003. AccordingtoMs. Fisher, Ms. Autrey arrived at Big Daddy 

Zane's around 10:36 p.m.. WhenMs. Autrey first W e d ,  she was making preparations for a bitahday 

p w y  to be held the next day. M. Fisher said shewas very busy. Thcre were a lot of people inside the 

premises and it was noisy. Ms Fishertestified that sheneeded some ~ s i s t a n c e  due to the crowd, so Ms. 

- Autrey helped her cakh up by bussing some of thetables. fillqup the icewell, washing dishes, and placing 

corks in bottles of newly opened alcoholic beverages, despite not being on duty. 

W.FishersaidzhatshehhadknowaMs. Autreyfor approximtely IOyears, OverthattimqMs. 

Fisher said that shehad nwersemM3. Autrey cdnslrmemuch dcbholir. beverage, perhaps a bees or some 

ofhexsimilar beverage on occasion. Ms. Fishm aacknowled~d that Ms. Autrey did have one drinIr in her 

presence that evening a Smirnoffcooler, but had only taken a wuple of sips fiom i t  before the a%cas 

aIrked- 

Ms. Fishertestifiedthatfheofficers begmasking herabouttht: cigarettemachine, and shedidnot 

kmwhowro ansruertheoffice~s' questiom. AccordingtbMs. Fisher, shearkedbis. Autreyifshe knew 

what the oficers were askmg for. At that paint, Ms. . 4 u t q  sug~mted to her and the off~cers that 

Respondent should be telephoned and asked to  come to  the premises. Then, the oacers would be able 

to gettheinformatjontheywanted directEyfromRespandent. Ms. Fjshersaidshedidnot seem. Autrey 

and AgdDeeridgas they went outside the bar, but did recall hearin!; the side door to the premises slam 
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Dawna Autrey testified that she was Respondent's employee, but shewas fiat on duty that day* 

Sbesaid hat she came by tbe licensed premises at approximately 10:3O p .m, checking on supplies for a 

birthday party scheduled for the next day.  he licensed was- h~sy ,  so she helped lulr . Fisher BAer 

chsckingonparty decorations. Ms. Autmzy said she c l a d  ashhays, washed some dishes, and restocked 

the ice well because itwas low. AAerfmislmg thosetasks, Ms. Autrqsaid she got a Srnirnoff Ice and sat 

at the end of the bar. 

Ms. Autrey denied being intoxicated. Shcsaidshe drantr a lot of CucaUAqusmdyaround a six- 

packtckthroughout anygivenday. when asked aboutthe~ount~hibacito drink thatday, rhesaidtbatrhe 

told Agem Deering, '% six-packof Cake," not a six-packofbeer. Ms. Autrey testified that she asked 

Agent DeemfbranIntoxilyzmtestwhen wdionted byhimaboutpssiblybehginto~cated. According 

to M. Autrey, Agent Deering refused her request stating that the type of testing she requested was only 

available for pemons suspected of drivjng while ;ntaxicatcd 

Respondent tm8d bewas awweoftwo citatiomthatwereis:;ued to his employccsonAprjS25, 

2003, at the licensed premises: Sde ofTobacco to a Minor and Employeehxicated anthe Premises. 

Respondent said that both citations had been subsequently dismissed. 

Respondent stated that he lives in close proximity to the licerlsed premises. On April 25,2003, 

hewasinhishornenionitoringaczivities atthepremistsviaavideo surveillancesystem. Remtimdmme 

activity in the parkkg lot and called over to the licensed premises on thc telephone asking ifthere w m  any 

problems. Ms.Autreyanswered the telephone. Respondentsnid that Ms. Autrkybokedovtside and 

reparted back that there were sornementdk inghthep~  lot, but thatthere were no signs of trouble. 

Respondent contimdtomoditortheactiYities at thepremise~fbmhisbrne. Hesawthe officers 

enter the Licensed premises, which was h11 ofcus~omers. At thatpojnt, be saw Ms. Autreyseated at the 

end ofthe bar. Later, Ms. Autrey's husband came ta Respondenx's home and told bim that Ms. Autrey 

had beenmested. Respondent said hemademangerntnts for abclndsman to meetMs. Autrey atthejail 
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m d  that she was released shottly after her nrrival at the jail. H e  stated that he did not go aver m the 

premises because he thought it would ody add to the confusion withtl le number of customers and law 

enforcement officers present. 

Respondent testified that he later investigated M3. Autrey's activitiw on April 25,2003, to 

determine for himselfifshewere intoxjcated aathat evening. He stated he found nothing to suggest that 

shewas impaired. AccordingtoR-pondent,Ms. AutreydidnotdzinkalcahoZicbwemgesu>anygrent 

extent. Respondent said that be observed Ms. Autrey's activities wMe at the licensed premises f ~ r  

approximately 15 minutes overthe weillante system on tbatdate; and inaddition, spokewith her via the 

telephone. He codrrmed seeing her take one drbk from the Smirm)ffIce. 

Respondent concluded his testj;rnwnystating that he had knownMs. Auuey for many years. He 

saidthatshewas aaemotiod persoq and would getupset, and perhaps wenmouthy, ifshe tbwght that 

- shewas being wrongly accused. Respsndent stated that in his opinion, Ms. Autreywas not intoxicated; 

however, that she might owe Agent Deering m apology for some of her comments made during their 

contact. 

Respondent's w e n t  permits were reissued byTM3Con Jnrtuary 13,2004. The licedsing history 

for thispremises, reflected in TABC's Exhibit 1, documents pabtviolations, includingaviolation far an 

intoxicated employee on the premises. The licensing infomatiorl concerning prior violations at 

Respondent" premises, however, does notshow that Ms. Autreyhas been involved in or associatedwith 

those activities, ?'he prior incident of an intoxiwted employee involved Krist ie Fisher, and had Q mmed 

at~elicensedpremiscsonApril6,2003. Respondentdidnot cantesthatthisvi~latieq or thebreach 

of the peace and sale so m intoxicated person violations, that occurred a t  the same time. A 17-day 

suspension ofRespondent's permits, or payment s f a  civilpenalty in the amount of %2550.00 in lieu of 

suspension, was accepted by Respondent as tbe penalty in that instance. 
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The issues to be determined concerning this alleged violation are: 

1. Whether Ms. Autrey was Respondent's agent or empEoyeq and 

2. IE Ms. Aumy wRe5pondent's agent or e m p l o ~ q  whethershe was intoxicated on 

the licensed premises. 

Evidene presented iD this matter established that Ms. Autrey wns Respondent's agent or 

employeewhileshewas atthelicensedpremisesonApri125,2003. Although shemaynothvebeenthe 

bartender on-duty, she was at the premises performing tasks associated with or incidental to her 

employment. Ms. Autrey inventoried supplies planning for abirthdiry party to be held at the licensed 

premises on the next day. Because the premises was busy with a large number of patrons, she cleared 

- tables, washed dishes, and restocked the icewell with alm2lolic beverages to assist the bartender, Ms. 

Fisher, Ms. Autrey spokewith Respondent j us t  prior to law enforcement officers enteTiqgthepcernisea 

when he &led to inquire about the numerous car lights he was obsenring on the premises' parking 

lot. 

Next the ALJ must determine whether Ms. Autrey was intoxicated on the licensed premises. 

"Intoxication" or "intoxicated" is not defined by the Code. Iatoxic~t ionis generallydeemedto be a state 

of diminished capability in a person, either in terms of mental at physical abiies,  which can occur as a 

rwultofconsrlmpti~nafdwho~c beverages or arl alwhsl concentral ion determined to  be at aspmified 

level in a system byuse of an objective measukg Tbe ALJ h d s  that TAB C S tafF"fded 

The P d  Cdr :  SeCtion 49,Ul d- irltoxidm as: 

(AS not bvirig thc nomE use of physical or mtal faciPties by -on o f h  inbduction of 
alcohol.. , or 

(B) hwing an alcohol conmrtration of 0.08 or mom. 
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to meet its burdenofpofiyaprepondwanceofthe&deace inshowingthaih3~. Avtreywag intoxicated 

on the licensed premises. 

Many of the characteristics aztfl'boted to Ms. Autrey's behavior, which the o f i m  felt 

demonstrated intoxication, (red eyes, poor b a h c e  exhibaed by t~uc l ing  the bat to steady herselfand 

"feeling" her way along the bar to her dnnk, speaking loudly, and havirlgtheodor of alcoholic beverage 

onherbreath) aresubjective assc99ments, which are &Q equaIIyconsisdentwrth actions of a sober person 

found jnthe same or s i m k c i r ~ t a n c e s  m Ms. Autrey onthat ming.  People standing near abar will 

often plsce theit hands oa it while standhg in a resting position srwhile moving dong the side of abar. 

"Feeliog" for an object is not unusual ifapersonwants to keep their eyes on somethbg or someone else 

other than the object being reached far. The AW believes it is reasonable that Ms. Autrey would be 

interested in t l o s e l y o b s ~  the actions of law enforcement pmom el while theywere a n ~ e  Hcensed 

grernism. Persons in bars fiecyumtly have red eyes due, inpart, to ciguette smoke. Tobacco products 

wete, infact, sold atthis licensed premises, and thosesaleswf: he initial reason drawing law do~cernmt  

officers to the premises. Itl them's  opiaion, itwould not bcweasonable to expect that Ms. Auzrey's 

eyes, like many other people's eyes, could be sensitive to tobacco smoke in a room and become red. The 

evidence reveded the barwasverybusy. Again, $is notunreasodab1:Zrr expect a pen~nwouId need to 

speak bu&y inordmm beheard. Tt is undisputed that Ms. Autrey had consumed a portion of at least one 

alcoholic beverageand had beenworking with containersofalcoholic beveragejust prior to theoficers 

arrival. Mw activities while at the licensed premisw accounts for the alcoholic beverage odor on her 

persoq but does not necessarily support that she was idtoxicated. 

AgentDeeriPgtestifiedthatMs Autrtytold himsheconsumedask-packofbe=, Accordingto 

Ms. Autrey it was ask-pack of Coat-Cola. Tensions appeared bish at thetime this commmt was made 

by Ms. Autrey. Ln weighing this conflicting evidence, the AW believes that a lack of effective 

communicatio~ o c w e d  between Agent Peering and Ms. Auney co~eerning her statement about 

wnsuming a six-pack. 
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During their contact, (be evidence ~ h o w s  the Ms. Autrey repeatedly asked Agent Deering to 

provide herwithabreathtest. Agent Deeringconfirmd inhiitmtimonythat he had aportablebreath 

tmting device ("PBT') at his disposdwhile at thelicensed premlsw; however, he opted in b discretion 

not to use it Further, Agent Deem did not attempt to caahct mystandardized %id sobrietytestswith 

Ms. Amey. Rather, Agent Deeting chose to rely an s u b j h  indicia, as dismssed above, in his decision 

to arrestMs. Autreyforbeing intoxicated whileontbelice~sedpremises. hkingmvof theseobjective 

rneasww forthe levelof alcohol content, physicalimpahent, or men tdimpainnmt ataibuMIeto Ms. 

Autrey at the time, thc ALJ fmds thnt TAEIC's evidence is insuficient to support that Ms. Avtrey wm 

intoxicated on the licensed premises. 

The evidence id t h i ~  case established that Ma. Autrey had heen at the licensed premises for 

approximately one hour p i ~ r  to the law dotcement officers' arrival. She had worked at tas ks rquiring 

use of'both her mental and physi~d facultities. She had spoken to Respondent bytelegbane j us t  prior to 

- the officers entering the licensed premises. Respondent testified hc did nos believe Ms. Autrey was 

intoxicated on the premises, and he had spokenwith her and had the opportunityro observe her activities 

via his video sumjlance qipmerrt b&re the officers arrived. In tbe NJ s opinion, if Respondent had 

thought m@mg was miss i n b .  Autrey's actions, he would have taka immediate action to remove her 

from the premises since the premise' licensing histoy, as reflected i n  TABC's Exhibit 1, showed that 

Respondent had accepted a penalty for the sarnevio Iatioe inYolvhg a nabher employee just a fcw weeks 

prior to this incident. 

Additionally, the evidence in this matter reflects that Ms. Ameywas released fibm police custody 

shortly after her arrest and that the crimhd charge made against her for theviolation of"'%mployee 

h~axicatsd onthe Licensed Premises," was dismissed. Accordingly, the ALI finds that TABC Staff's 

evidence is insufficient to establish this violation against Rspondent. 
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For reasons cited in t h e m ' s  Mysk above, rhe PxllJ recomn~ends that Respondent's permits 

not be suspended for any period of time. 

V. P'ROPOSED FINDINGS OF FACT 

1. ZaneLaDonneEIFisan~faBigDaddyZane's(Respondent)holdsaMixedBweragePermit, 
?MB406382, aMixdBeverageLuteHoursPmit, LB-40638 3, snd aBeverageGarlageP4 
PE-406384, issued by TABC for the premises located at 6840 W. University, Odessa, Ector 
County, Texas. 

2. At apptoxhatefy 1 1 :30 p.m. on Apd25,2003, law enfarcernent officerss, TTABC Agent John 
Deering, and Texas Comptroller of Public Acwunts S g t -  Justin Scott, were at  the licensed 
premises dcscnied in Finding of Fact No. 1, co~ducting a sting operation for tobacco sales to 
minors violations. 

-.. 3 .  Dawda Autrey, Respondent's empkyee, was atthclicensd pegmiss when the officers refkrred 
to in Finding of Fact No. 2 arrived. 

4. W e  at the licensed premises, Ms. Autrey invcntoied supplirs for a birthday partyto be held the 
next day, bussed tab]-* washed dishes, disposed of empty coi~tainers ofalcoholic beverages, and 
filled the ice well with alcoholic beverages. 

5 .  Ms. Autrey p a d d y  mnsumed one b0tt.k- of Srn-ff Ice, an aI~ohotic beverage. 

6.  Ms. Autrey spoke loudly, had red eyes, and rested a hand on the bar for guidance as shewalked 
around the bar. 

7. . BaseduponTABCAgentDeehg'ssubjectiveobscrva~n:cd~escn'badinfind~oWactNo.6, 
Ms. Autrey was arrested fer the Tmas Alcoholic Beverage Code violation of 'Employee 
Intoxicated on the Licensed Premises.' 

8. TABC Agent Deexhg did not obidvely test Ms. At#eyforin toxi~tbonwith an aMilablepo*bIe 
breath testing ("PET") device or by administering stmdal dized field sobriety tasks. 

9. Respondent obswvd Ms Aut rey" appemnce viavideo sw veillance equipment and spoke with 
herjustpriorto theofficers' arrivalat thelicensed premises. Iahis opinion, Ms. Autreywasnot 
intoxicated. 
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10 AlthoughitwaswdisputedthpLtMg,Autreybadco~edsomed~holic~Moficoming 
in contact with law enforcement ofiws, observations concerning berset fotthinFindingofFact 
No. 6 ware as Illrely to be obsesvd in a sober person in the sam~ or simrlar situation as an 
intoxicated person. 

1 I .  The criminal charge against Ms. Autrey for b t h g  intoxi~atcd on the licensed premises was 
dismissed. 

VL PROPOSED CONCLUSIONS OF LAW 

1. T ~ C h j U r ~ i d o n o v e r t h i s m t b e r u n d m ~ & ~ ~ . ~ . ~ ~ ~ ~ , c h s . 5 , 2 8 , 2 9 , a n d 4 4 ,  
md 55 6.01 and 11-61, and I6 TEX. ADw. CODE $ 3 1 . 1  ef. seq. 

2 The State mce ofAdmini*ativeH&p has jutisdidion ovcr d matters related to conduct hg 
shearing in this procee$ing, includmg the preparation ofaproposalfor decisionwith findings of 
fact and concl~lsions of law, pursoatlt to TBX. GOV'T CODE. ANN. chs. 200 1 and 2003. 

-- 
3 .  Respondent received adequate notice of the proceedings and hearing. 

4. BasduponPmposadFhdb~o~actNo,4,Ms.Au~ey'smr?ntalandph~icalabilitieswerenot 
diminished as asesukofco~ptionofalcoholic beverages, norwag anyevidmcepmdud that 
supported shehad andmhaS concentration at any level: in her s~ tem to suggwt she was impaired 
due to consuming alcoholic beverage. 

5. Based on the foregoingProposedFind&s ofiact Nos. 4 - 8 and Conclusion ofLaw No. 4, the 
preponderance of the evidence does not support th~ t  Respondent's ngentor employee, Dama 
Autrey,washta~catedontheli~ed premisesinvialationof EX. &LO REV. ~ D I ?  m. $5 
11.6l(b)(13). 

6. Based on the foregoing Proposed Findings of Fact Nos. 4 - 8 and Proposed Conclusion oftaw 
No. 5, Respondent's Mixed BeveragePm-& MB-4063 82, Mxd 13everageLatcHom Permit, 
LB-4063 83, and Beverage Cartage Permit, PE-4063 84, sbould not be suspended. 

SIGNED August 16,2004, 
n 
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State Office of Administrative Hearings 

Shelia Bailey Taylor 
Chjef Administrative Law Jndge 

August 16,2004 

Nan Steen, Administrator 
Texs  Alcoholic Beverage Cornmission 

Christopher Gee, Staff Attorney 
Texas Alcoholic Beverage Comm ission 

- Scott Tidwell, 
Attorney for Respondent 

VIA FACSIMKE 512/206-3498 

VIA FACSIMILE 5121206-3498 

VIA I'ACSWlILE 432D67-8853 

RE: Do*t No. 458-04-6648; T c m  Alcoholic Bwerngt Comrofmsion vs &ne Ladonne E b o n  
&%/a Big Daddy m e ' s  FABC Casa Nu. 605167) 

Dear Mi. S teen: 

EacIcscd please fmd a Proposal for Decision in the above-referenced cause for the 
considerationof the Texas AlcaholicBeverage Commission. Copjcs of the proposal are being sent 
to Christopher Gee, attorney far Texas Alcoholic Beverage Commission, and to Scott Tidwell, 
attorney for Respondent, The Texas Alcoholic Beverage Commission (TABC) Staff brought this 
disciplinary action against Zane Ladonne Ellison W a  Big Daddy Zane's (Respondent), alleging 
a violation of t he  Texas Alcoholic Beverage Code in that Respondent or its agent, servant or 
employee, Pawna Autry, was intoxicated on the ticensedpremises. f ABC Staff sought a wenty- 
day suspension of Respondent's permits. 

The Administrative Law Judge (ALJ) did not find the evidence sufficient to establish that 
Respondent, or its agent, servant, or employee, Dawaa Autry, was intoxicated on the premises. 
Accordingly, the ALJ recofnmeads that no enforcement action be taken against Respondent's 
permits. 

6777 Camp Bowie Blvd., Suite 400 4 Fled Worth, Texas 76116 
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