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O R D E R  

CAME ON FOR CONSDERATION this I Zth day ofJanuary 2006, the above-styled and 
numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Tanya 
Cooper. The hearing convened on November 1 8, 2005, and adjourned on the same date The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of  Fact and 
Conclusions of Law on December 20,2005. ThisPropsal For Decision (attached hereto as Exhibit 
'&A"), was properly served on all parties who were given an oppcmmnity to file Exceptions and Replies 
as part of the record herein As of this date no exceptions have been filed. 

- The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transrrjpts, and Exhibits, adapts the Findings of Fact 
and Conclusions of Law oftfie Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclzlsions of Law into this Order, as if such 
were fully set out and separately stated herein. All Propused Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adapted herein are denied. 

IT IS THFXEFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Tcxas AlcoholicBeverage Code 
and 16 TAC $31.1, of the Commission Rules, that Respondent's permits and licenses be 
SUSPENDED for seven (7) days. 

lT IS THEREFORE ORDERED that unless Respondent pays acivil penalty in the amount 
of $1,050.00 on or before the 8th day of Mnrch ZO&, all rights and privilegim under the above 
described permits wilt be SUSPENDED for n period of seven (7) days, beginning at 12:01 A.M. 
on the 15th day of March 2006. 

This Order will become final and enforceable on February 1.2006, unless a Motion for 
Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 

SIGNED on this 1 lth day of January 2006. 

On Behalf of the Administrator, 

~exkd~lcohol ic  Beverage ~omrnissiod 

The Honorable Tanya Cooper 
Administrative Law Judge 
State Office of Administrative Hearings 

- VIA FACSIMILE ($17) 731-1964 

James Barnes Schusler 
RESPONDENT 
d/b/a J & J's Hide Away 
PO Box 470246 
Fort Worth, TX 76 147-0246 
CERTIFIED MATLJRaR NO, 3001 2510 0000 7274 4585 

Edwin Fitzgerald 
ATTORNEY FOR RJ3SPONDENT 
VIA FAY (817) 737-3105 

Timothy E. Grifith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Fort Worth District Office 



TEXAS ALCOHOLIC BEVERAGE COMMISSION 

CIVIL PENAI,'I"Y REMITTANCE 
- 

DOCKET KUMBER: 604855 REGISTER NLWER* 

NAME; JAMES BARWS SCFTVSLER 'IRADENAME: J & J'S RIDE AWAY 

ADDRESS: 3305 West 7th Street, Fort Worth, Tarrstqt County, Texas 

DATE DUE: March 8,2006 

PERMITS OR LICENSES: MB154935, LB154936 

AMOWT OF PEflALTY: $1,050,00 

Amount rermtzsd 5 Date remitted 

If you wish to a pay a civil penalty ratber than have your permits and licenses suspended, you may pay the 
amount assessed in the attached Orclerto the Texas Ncoholia Beverage Commission in Austia,Texas, TF YOU 
DO NOT PAY CIVIZ PENALTY ON ORBEFORE TlIE 8TB DAY OF MARCH 2006, YOU 
WILL LOSE TB[E OPPORTUNITY TO PAY Pi', AND THE SUSPENSION SHALL BE IBIPOSED 
ON THE DATE AFlD TIRW. STATED FN TEIF, ORDER. 

When paying a civil penalty, please remit the total amount stated and sign your name below. MAIL T H I S  
FORM ALONG WTFI YOUR PAYMENT TO: 

TEXAS A1,COBOLIC BEVEWGE COMMISSION 
P.O. Box 13327 

Austin, Texas 7871 1 

WE WTLL ACCEPT OhTY US. POSTAT, MONEY ORDERS, CERTIFIED CHECKS, OR 
CASHIER'S CHECKS. -NO PERSO-NAL CIIECKS* NO PARTJhL PAYMENTS. 

Your payment wiU not be accepted unless it i s  in proper form. Please make certaia that the amount pai d is the 
atnount of the penalty assessed, that the W.S. Poslal Money Order, Certified Check, or Cashier's Check is 
properly written, and that this form is attached to your payment. 

Signature of Responsible Party 

Street ~ddress P.O. Box No. 

City State Zip Code 

Area Codflelephone No. 

LEGAL 
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§ 

JAMES BARNES SCHUSLER 8 
Df5lA J & d'S WZDE AWAY 8 
Respondent f! 
( T A X  CASE NO. 604865) ?? 

PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commissiolt (TAI3 C) Staff brought this d i sc ip l iw  action" 

against James Barnes Schusler d/b/a J & J's Hide Away (Respondent), alleging that Respondent 
- 

operated his business in a or manner that warranted a suspension or cancellation of his 

based upon the general welfare, health, peace, morals, and safety of the people and the public sense 

of decency because Respondent permitted a person to consume, or possess with intent to consume, 

an alcoholic beverage on the licensed premises, a public place, at any time on Sunday between 2; 15 

l3e Commission 01 administrator may suspend for nor more than 60 days or cancel nn original or 
renewal permit if it w fomd after noticc nnd hearing, that any the permitteelretail dealer violated a provision of the 
Code or a rule of the Commission. TUI. kcCo. Bw. CODE ANN. g 1 1.61@)(2). 

A11 provisions ofthe Code which apply to a mixed beverage permit also apply to a mixed beverage late 
hours permit. 'EX. AtCO.BEV. CODE-. 5 29.03. 

Permittee means a person who holds a permit provided for in the Code, or an agent, servant, or employee of 
that person. TEX. ALCO. BE. CODE ANN. f -0q1 E) 

Person means n natural pmson or association of natural persons. trustee, receiver, pamershlp. corporation, 
orgmization, ar the managcr, agent, servanq or employac of any them. 7Ex. ALCO. BEV, CODE ANN. 6 1.04(6). 

EXHIBIT 

I 
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a.m. anif 12 noon or any other day between 2: f 5 am, and 7:00 a.m. in violation of the Texas 

Alcoholic Beverage Code (the Code), TABC Stoff sought a twenty-day suspension of Respondent's 

permits, ox a $3000 civil penalty in lieu of s~sptnsion,~ in relation to this allegation. 

The ALJ finds the evidence was sufficient to establish that L u m e  Sibley consumed, or 

possessed with intent to c o m m a ,  an alcoholic beverage during a h e  when said activity was 

prohibited. However, the evidence in fhis matter does not support that Respondent has operated lris 

business in a manner thzt was wntsary to fhe public's interest. Accordingly, the AW recommends 

no enforcement action be taken against Respondent for the alleged place and manner of operations 

vioIation, but does recommend that Respondent's permits be suspended for a period of seven days, 

or in lieu of any suspension of Respondent's permits, that Respondent pay a civil penalty in the 

nmount of $1,050, as a result of the after-hours constuning violation. 

1. JURISDJCTION, NOTICE, AND PROCEDUR4.L HISTORY 

TABC has jurisdiction over this matter undez TEX. ALCO. BEV. CODE m. chs. 5,11,28, 

and 29 and 16 TEX. bm. CODE 4 31.1 et. seq. (the Rnles). The State Office of Administrative 

Hearings (SOAq hasjwisdidon overall matters related to conducting a har ing inthis proceeding, 

including the preparation of a proposal for decision with findings of fact and conc1usions of law, 

under TEX. GOV'T CODE Am. chs. 2001 md 2003. There were no contested issues of notice or 

jurisdiction in this proceeding, 

OnNovember 18,2005, a hearing convened before ALJ Tanya Cooper, at the S0AI-I  offices 

located at 6777 Camp Bowie Bhd., Suite 400, Fort W o A ,  Texas. TABC Staf f  was represented at 

the fieasing by Timothy Grimth, TABC Staff Aizorney. Respondat appeared and was represented 

by IEBwin Fitzgemld, attorney at law. The ltearifig concluded on that day, but the record remained 

e 
When h e  Texas Alcoholic Bcvcmge Gomission is rtuthorlzed to cancel or suspend a pmnit. a civit 

penalty may be authorized to be not less than $150 or more $ban $25.000 for each day the pcmit was to have been 
suspended. Tl?X hX. BEV. CODE ANN. '$ 1 1.64(nt). 



I2/20/2Q05 10:23 FAX 

SOAH DOCKET NO' 458-06-0214 PROPOSAL FOR DECISION PAGE 3 
- 

open in order to dlow the parties ,to file case law and other written argument in support of hz i r  

respective positions. The record closed on December 2,2005. 

XI. EVIDENCE 

Respondent holds a Mixed Beverage PermiL MB 1 54913 5, and a Mixed Beverage Late $Iows 

Permit, LB 15493 6 ,  issued by IFABC for Respondent" premises located at 3305 W. 7' Street, Fort 

Worth, Tarrant County, Texas. Revondent's permits were initially issued OR August 29,1883, and 

have been continuously r~newed since that date. TABC Agent Tma Travis and L o u m  Sibley 

testsed at the hearing. 

A. Agent Travis' testimony. 

Agent Travis stated that she and three o h  TABC agents were at Respondent's licensed 

premises at approximately2:50 a.m. on April 5,2003. W h i l e  outside the l icwed premises, Agent 

Travis said she saw three cars parked on the licensed premises' par- lot and tha t  the lights were 

on b i d e  the bar. Agent Tmvis looked through the lice~md premises' windows and observed two 

females. Agent Travis said one woman was doing paper work, while the other woman was s&ed 

at the end of the bar. The woman at Ithe end of the barwas dridsing from a plastic cup. Agent Tmvis 

testified that she continued watching the activities inside the bar for approximately ten minutes. 

The doors to the licensed premises were locked, so t he  agents knocked on a side door 

r e q u ~ ~ n z  entrnncx to the licensed premises. The woman dohg paper urork opened the bar' s door 

and the agents came inside. Thewomen were identified as Respondent's employees. Louann Sibley, 

he women seated at the bar drinking from the cup, said that she was the licensed premises' 

bartender. 

When asked about the contents of the cup, Ms. Sibley told the agents it was cranberry juice. 

Agent Travis smelled the cup's contents, md in her opinion, the contents smelled of an alcoholic 
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beverage, vodka Agent Travis said she told Ms. Sibley that t h e  cup smelled of vodka. Ms. Sibley 

t h k  told Agent Travis that there wdd possibly be some residue of vodka in thc cup from a drink 

that a customer had bought Ear her earlier in zhe evening. Ms. Sibley further said that once she had 

finished the drink containing vodka, she refilled the cup with cranberry juice only for the refi sf the 

evening. 

Agent Travis testifidthat the odor of alcoholic beverage seemed smnger than from vodka 

residue when she blew into the cup, so she decidcd to use n passive alcohol sensor device ("sniffer") 

to test the cup's contents. T h k  sensor device used by Agent Travis reacted to the cup's contents 

indicating the presence of alcoholic beverage in the high range on the sensor's meter. Agent Travis 

said that TABC StaEgenerally wed severd different methods to test of l h e  presence of alcohol in 

any bevmge. These methods included mntaincr labcling, the passive alcohol sensor device, or by 

an agent's sense of sight, smell, or taste, but tasting was ernployedonly if t he  beverage had not been 

consumed by anyone else. 

During cross-examination, Agent Travis nchowledgd that she mud not measure alcoho1 

concentration by her individual sense of smell, but felt capable of detecting the presence of alcohol 

in a beverage from her training and experience. When using the sensor device on Ms. Sibley's cup, 

Agent Travis said that she had stepped outside one of the premises' doors and held the sensor three 

to five inches away from the bevmage. Agent Travis said there could have bem a bash dumpster 

nearby, but did not believe that any other source of dcoholic beverage had interfered with her testing 

of the cup's contents because she had tested the sensor in the area where shc was using it and 

received no reading for the presence of dcoho1 u t i l  she held the device nenr the cnp. When asked 

about a disclaimer from the sensor's mandacturer stating that the sensor was not for "evidential 

testing p~rrgoses," Agent Travis stated that she was not aware of that specific language, but said that 

in her training for using the device, she was insfmcted that the sensor was to be considered as an 

"extension ofthe *Ricer's nose.'" 

Agent Travis said that pursuant to provisiorrsof the Code and TABC mles, TABC Staff can 
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inspect a licensed premises at any time. As a result, Agent Travis said thnt a licensed premises was 

a public place, even when the business operated fium the licensed premises is closed. Ms. Sibley 

received a citation for the consuming after-hours violation, but Agent Travis ~tnted  hat she was not 

aware of what, if any, d i p s i  tion had occurred concerning that citation. Agent Travis testified that 

Respondent's licensing history maintained by TABC St& contained a previous violation of t h h  

same Code provision. 

'B, Louanu Sibley's testimony. 

Ms. S i b l q  temficd that she was a waitress and bartender at Respondent's licensed premises 

and was working at the bar an April 5, 2003. Ms. Sibley said she had M e d  her shift at 

Respondent's business at mound 8:36 or 9:00 p.m. on Aprjl4, and that the bar ~ n s  closed when 

Agent Travis and other agents arrived at approxim~tely 2:15 a.m. on April 5 .  According to Ms- 

Sibley, she and another employee were the only persons inside the licensed premises, and the door 

was lo~ked when she closed the bar. Ms. Sibley stated that she was drinking cranberry juice horn 

a 16-ounce plastic cup when the agents arrived. She acknowledged that toward ~e first of her shift 

a customer had bought her a driuk (cranberry juice and vodka). Although sl~c dm.& slowly during 

her shift, Ms. SibIey testified that the drink with alcohol in it had been f i s h e d  long before Agent 

Travis arrived at the licensed psemiscs, and after finishing the drink, she had only gut cranberryjuice 

into the cup, 

Ms. Sibley said that when A gent Travis entered the bar, she took the cup f i m  ha and sniffed 

its contents. According to Ms. SEbley, Agent Travis was the only person who thought the cup 

smelled of alcoholic beverage, but Agent Travis said she wanted ta test its contenfs just the same. 

Ms. S ibley stated that Agent Travis took t h e  cup outside ncar the trash dumpster where numerous 

empty containers af dcotoIic h e r a g e  were present. When Agent Travis returned, she told Ms. 

SibIey thgt the cup's contents tested to t l ~ e  level 0.7 dcohol. 



SOAH DOC-T NO. 458-06-0214 

- - 
+ AUSTIN T.4BC ~ o u e / u l 4  

PROPOSAL FOR DECJSXON PAGE 6 

1n. ANALYSIS 

Tt is a violation, of the Code for a TABC permit hoIder to conduct business on the liccnsed 

premises in a place or manner which warrants the cancelf~tion or suspension of my permit based on 

the general w ~ b ,  health, peace, morslls, safety, and sense of decency ofthe people. TEX. RLco. 

BEV. CODE ANN. $ 1 1.61 (b)(7). In suppor~ of TABC S W s  allegation against Respondent in this 

matter, it further contended that Respondent permitted Ms. Sibley to consume, or pssess  with intent 

to consume, alcoholic beverage on tl.le licensed premises at a time of day \sfhen h a t  activity was 

prohibited? 

In examining the underlying Code violation which was asserted by TABC Staff, the AW 

finds that zhe evidence supports T k s C  S m s  position that alcohol was consumed on the licensed 

premises at n time of day when that activity w a ~  prol~ibited, Agent Travis observed Ms. Siblcy, a 

waitress and Gdender at Respondent's lcmsed pemises, seated at the end of the, licensed premises' 

bar. It was apgroximly 250 a.m. on April 5 ,  2003, a time of day that is well beyond the 

permissible hours for consuming dcsholic beverages in a public place. 

Agent Travis-watched activities inside Respondent's licensed premises for several minutes. 

There were two womcxl inside the licensed premises; one woman was doing paper work, while Ms. 

Sibley continued to be seated at the bar. Agent Travis saw Ms. SibIey drinking fiom a white plastic 

cup. After Agent Travis md other TABC agents entered the licensed premises, Agem Travis 

inquired about fhe cup7s contents and snifld the contents to ascertain if there was alcohol present 

in the liquid. Agent Travis smclled the odor of alcoholic bevexage coming h r n  tnside the cup. Ms- 

In an extended hours are% a person comifs  an offense if he consumes or possess wich hrsm to consume 
an alcoholjc beverage in a public place at any t h e  on Swday bmtta  2: 15 a.m. w d  12 noon and on any ofliar day 
ktwecn 2: 15 am. and 7 a-m. TDc. A u Q .  BEV. CODE ANN. 5 105.106. 
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Sibley acknowledged that the cup had earlin contained vodka, an dcobol ic beverage: mixed wit+ 

cranberry juice, Agent Travis confinned the presence of alcohol in the cup by using an d w  hol 

sensing device. Proof of the exact concentration of alcohol in Ms. Silbey's cup is not required. 

Accordingly, even a trace amount of alcohol is sufficient to satisfy t l ~ e  requirements of a violation 

p m m t  to Section 105.06 sf the Code. 

Lastly, TABC Staffs contention that Respondent's licensed premises is a public place was 

correct. "Public place" is not defmed in the Code; however, the Texas Penal Code provides that a 

public place i s  any place to which the public or a substantial p u p  of the public has access and 

includes, but is not h i t d  to, sfxeets, highways, md the common areas of schools, hospitals, 
' 

apaamlent houses, office buildings, ttanqmrt facililics, and shops. Ex. PENAL CODE $ 1 . O f  (a)(40). 

Respondent's contention that the bwiness was d o s d  at the time TAB C agents entered his licensed 

prernises does not change the underlying clmcfer ofthe premises, in that it is an area to which a 

substantial grou~p of the public has access to, not unlike a shop or office building. Additionally, 

-- TABC Staffhas authority to enter and inspect a licensed premises for Code violations at any time, 

which further supports that a licensed premises is a public place. 

For the reasons listed above, the AIJ fmds that Respondent is responsible for a Code 

violation, permitting after-hours consumption on the licensed premises. Nevertheless, the A U  finds 

that I h s  violation, together with the previous after-hours violation that Respondent accepted a 

penalty fiorn TABC Staff in 2001, ate insufficient to demonstrate that Respondent's business is 

operated in ammet mntraryto the general welfare, health, peace, morals, and safety of the people 

and the public sense of decency. 

4 

Alcoholic beverage means alcohol, or any bevmge containing more the one-half of one percent of 
dcahol by volume, which is cable of use for bevmge purposes, either alone or when dilured. Ex. ALCO. BEV. 
CODE AhW. 5 1.04(1) (Emphnsis Added) 
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W e  no information was presented concerning the 2001 violation, the evidence in t h i s  

instance showcd that no patmas were consuming after hours at Respondent's Ijcemed premises on 

April 5,2003. Respondent's two employees were the only persons present at the licensed premises 

when they were observed by the TABC agents. Fwthermorc, only a rdatively small amount of 

alcoholic beverage was being consunled by Ms. Sibley at the rirnt! TABC agents observed her 

conduct, and there wasno evidence to suggest that Ms. Sibley w a s  intoxicated from her consurnpiifin 

of alcoholic beverage. h the AU's opinion a t  mast this incident should have w m l t e d  a warning 

from TABC agents were it not fox the 2001 violation. Nevcrtheless, because this is tecknicaUy 

Respondent's second violation of Section 105.06 of the Code, the ALJ finds that the minimum 

permit suspension period applicable to a second violation of this type pursuant to TABC's S t a n d 4  

Penalty Chmf is appropriate. 

Respondent has held TAB C-issued permits since 3 9 8 3. Only one other Code violation has 

been es~blished o v a  that time prior to the Apd 2003 violation established in this case- I-laving 

failed to produce evidence demonstrating pattern of conduct by Respondent that is detrimental to the - 

general public's interests, the ALJ finds that no pcnalq should be assessed in relation 4he TABC 

Staffs place and manner allegation. 

The AkT recommends that Respondent's permits bc suspended for a period of seven days, 

or in 3ieu of any suspension, that Respondent be allowed to  pay n civil penalty in the amount of  

$1,050 baed uponkspondmt permitting apergon to cornme,  or possess with intent to  consume, 

an alcoholic bevemge on the licensed premises, a public place, at a time o f  day when alcoholic 

beverage conmpt ion  is prohibited. No penalty should be assessed against Respondent for fhe 

dlegsd place and m&er of operations violation on the licensed premises becansethe evidence was 

16 TEx. ADMIN. Cob?? 3 37.06 provides that a permit or license m y  be suspcndlcd for a period of five 

days upon tbe fmt vjolatiun of Sections 61.7 l(a)(18) at 105.06; the suspmsign period increases :o a rmge of 7 - 10 
days upon a second violation; and upon a third violation, t h e  penalty increases ranging fiom a 25-day permiflicense 
susptmion to cacetlation of the permit or Iicense. 
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ksuficient to support TABC Staffs burden of 

V. FINNNGS OF FACT 

1. James Barnes Schusler &/a J J's I-zidc Away (Respondent) holds a Mixed Beverage 
Pesmit, ME3 154935, and a Mixd Beverage Late Hours Permit, LI3 154936, issued on August 
29, Z 983, by the Texas Alcoholic Beverage Commission (TABC) for the premises located 
at 3305 West 7' Street, Fort Worth, T m t  Couniy, Texas, and said permits have been 
continuously renewed since that  time. 

2. On April 5,2003, Louann S ible y worked as a waia-ess and baztender at the licensed premises 
described in Finding of Fact No. 1.  

3. Onfhatdayatapproximatttely2:50a.m.,Ms.SibleywasobsexvedbyT~CAgmtTma 
Travis sitting at the end of the licensed premises' bar and drinking from s plastic cup. 

4. Ms. Sibley was alone inside the liceazscd premises except for mother fernale employee who 
was worhg  on paper work when Agent Travis and other TABC agents requested entrance 
inside the bar; the liccnsed premises" doors were locked at that time. 

-. 

5 - Once inside the licensed premises, Agent Travis took the cup fim Ms, Sibley and ~mellsd 
its contents. 

6.  . When asked about the cup's contents, Ms. Sibleytold Agent Travis it had contained vodka 
and ctanbenjr juice earlier in tht evening, but had been refilled with cranberry juice only 
since the initial drink containing alcol~ol was mnmed. 

7. Agent Travis noted an odor of alcoholic beverage in the cup and used a passive alcohol 
Sensor device (%niffer7'") to test the cup's contents. 

4. Since Respolident's permits were issued in 1983, Respondent's violation history coritains bile 

other Code violalion, a consuming after-hours violation accepted by Respondent in 200 1. 

10. Respondent's business bas nQt been operated in .a manner det5mcntal to the gcnerd public's 
interests. 

1 I.  A heating in this matter was conducted on November 3 $, ?005, nt the State Office of 
AEZminismtive Hearings, 6777 Camp Bowie Blvd., Suite 400, Fort Worth, Texas, 
Admjnistrative Law Judge Tanya Cooper presided. TABC Staffwas represented by TABC 
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Staff Attorney, Timothy CSriEth. Respondentwas represented by Ed& Eitzgerald, attorney 
at law. The record closed in this case on December 2,2005. 

W. CONCLUSIONS OF LAW 

I.  TABC has jurisdiction over this matter under TEx. ALCO. BEV. CODE ANN. chs. 5,6,28,  and 
29, and $ 9  11.61 and 105,06. 

2. The State bffice of Administrative Hearings has jurisdiction over a11 matters related to 
conducting a hearing in this p r o d i n g ,  including the preparation of a proposal for decision 
wkh findings af fact and conclusions of Iaw, purmant to TEX. GOV'T CODE ANN. C ~ S .  2001 
add 2003. 

3. Respondent received adequate notice of the pmceedmgs and hearing as rcquird by -EX. 
IGOY'T CODE ANN. $5 200 1.05 1 and 200 1.052. 

3. . Based upon Proposed Findings of Fact Nos. P - 8. Respondent permitted a person to 
consume, or possess with intent to consume an alcohohc beverage on the Licensed premises, 
n public place, at my time on Sunday betwccn 2: 2 5 a.m. and 1 2 noon or on any other day 
berzveen~:4.5am.and7:00a.m.invio1ationofT~~.A~~0.B~v.C0n~A~h'. g$lE..61(b)(2) 
and 105.06. 

4. Based upnhposed Findings of Fact Nos. 1 - 10, TABC Staffs evidence is insufi~ient to 
establish that Respondent conducted its business in n pIace or manner which warsants the 
cancellation or suspension of its permits based on the general welfare, 11dtJh peace, mods ,  
and safev of the people and the public sense of decency in violation of TEx. &CO. BEV. 
CODE ANN. 6 11.61@)(7). 

5. Based on the foregoing Proposed Findings of Fact Nos. 1 - 9 and Conclusion of Law No. 3, 
Respondent's M i x 4  Beverage Permit, MBI 54935, and MixedBevefageLate Hours Permit, 
LB 154936, is& by TABC should be suspended for a period of seven days, or in lieu of any 
suspension, Respondent should be allowed to pay a civil penalty in the amowit of $1,050, 
TEX. ~ c O .  BEV. CODE ANN. 56 1 l.61@)@)l lE.dQ(a), and 105.06, md 16 TTX. A-DW 
CODE 3 37.136. . 

~ N Y A  ~OOPER,  ~ d k i s t r a t i v e  ~ n w  h d g e  
Sf ate Office of Administmtive Hearings 



- 

4 AUSTIN TABC @014/014 

STATE OFFICE OF ADMINISTRATIVE HEARINGS 

5777 Camp Bowie Blvd. 
Ft. Worth, Texas 761 76 
Phone (81 7 )  731 -7 733 

Fax (817) 377-3706 

SERVICE LIST 

AGENCY: TEXAS ALCOHOLIC BEVERAGE COMMISSION 

CASE: James Barnes Schusler dlbh J & J's Hide Away 

DOCKET NUMBER: 458-06-0214 

AGENCY CASE NO: 604865 

Timothy Griffth 
Staff Attorney 
Texas AlcohoIic Beverage Commission 
Fax: 9721547.51093 

Edwin Fbgerald 
Attorney at Law 
817l737-3105 

AGENCY COUNSEL 
BY FAX 

AITORNEY FOR RESPONDENT 
BY FAX 

As of December 20,2005 



wirc / roas  is: 2 3  FAX + AUSTIN TABC @?002/014 

f 

State Office of Administrative Hearings ( ' 

Shelia B d c y  Taylor 
Chief Administrative Law Judge 

December 20,2005 

Alan Steen, Administrator 
Texas Alcoholic Beverage Comission 

RE! Docket No. 458-060214; Tern Almholk Beverage Cbrnrnission vs James Bamrs Schnslcr 
d/b/a Y & J's Hide Away VABC Cost  No. 604865) 

Enclosed plme find a Proposal for Decision in the above-refcnnced cause for the 
- 

consideration of the Texas AIcoholic Beverage Commission. Copies of the proposal me being sent 
to Timothy Griffith, attorney for Texas Alcoholic Beverage Commission, wd Edwin Fitzgerald, 
Attorney for the Respondent. The Texas Aleohobc Beverage Commission (TAB C) Staff brought 
this disciplinary action against James Barnes Scl~usler dlbla J & J's Hide Away (Respondent), 
alleging that Respondent operated his business in a place or manner that w m t e d  a suspension or 
cancellation of his pennits based upon the general welfare, health, peace, morals, and safety of the 
people and the public sense of decency because Respondent permitted a person t o  consume, Or 
possess with intent to wnsme, an alcollolic beverage on the licensed premises, a public place, at 
any time on Sunday between 2: 1 5 a.m. and 12 noon or any otl~er day between 2: 1 5 a.m. and 7 :00 
am. in violation of  the Texas Alcoholic Beverage Code (the Code). 

The ALJ finds the cvidmce was sufficient to establish that L w e  Subley consumed, or 
possessed with intent to consume, an alcoholic bevcrage during a time when said activity was 
prohibited. I-Towever, the evidence in this matter does not support that Respondent has operated his 
business in a manner that was contrary to the public's interest. Accordirlgly, tlre ALJ recommends 
no enfarcement action to  b e e e n  against Respondent forthe alleged place and manner of operations 
Golation, but does recommend that Respondent's permits be suspended for a period of seven days, 
or in lieu of any suspension of Respondent's permits, that Respondent pay a civil penalty in the 
amount of $1,050, as a resrdt of the after hours consuming violation. 

677'7 Crimp ~ u w i e . ~ i v d . ,  Suite 400 + Fort Worth, Texas 761 16 
(817) 731 -1733 FPX (817) 377-3706 

1 .. - ,.*L I.^.r k. 
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Pursuant to thc Anmin;strative Procedure Act, each party has zhe right to file exceptions to 
t l ~ e  proposal, accornpnnied by supporting briefs. Exceptions, replies to the exceptions, and 
supporfing briefs must be filed with Zha Commission according to the agency's rules, with a copy to 
the State Office of Administrative Hearings, located at 6777 Cmp BoGe Blvd,, Suite 400, Fort 
Worth, Texas 76 1 1 6 .  A party filing exc~tions, rep1 ies, and briefs must serve a copy on the other 
party hereto. 

Sincerely, 

Q&yn cooper 
Administrative Law Judge 

TUds 
attachments 

Edwin Fbgtrald, Attorney for Respondent VIA FACS MKX 8 17/73 7-3 1 05 
Thothy Griffth, TABC Staff A ~ ~ m c y ,  VIA FACSTMTLE 9721'547-5093 
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ItE DALLAS R & S INTERNATIONAL TNC. £$ BEFORE THE 
D/B/A BUY LOW FJNA § 
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5 TEXAS ALCOHOLIC 
§ 

DALLAS COUNTY, TEXAS 
(SO-M DOCKET NO. 458-06-0 1 90) BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 1 I th day of January, 2006, the abovestyled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Brenda 
Coleman. The hearing convened on October 20, 2005 and adjourned on the same date. Thc 
Administrative Law Judge made and filed a Proposgl For Decision containing Findings of Fact 
and Conclusions of Law en December 19, 2005. This Proposal For Decision (attached hereto 
as Exhibit "A"), was properly served on all parties who were given an opportunity to file 
Exceptions and Replies as part of the record hereiq. As of this date no exceptions have been 
filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
- and due consideration of the Proposal for Deeislbn, Transcripts, and Exhibits, adopts the 

Findings of Fact and Conclusions of Law of the Advinistrative Law Judge, which are contained 
in the Proposal For Decision and incorporates h s s  Findings of Fact and Conclusions of Law 
into this Order, as if such were fully set out and separately stated herein. All Proposed Findings 
of Fact and Conclusions of Law, submitted by any party, which-are not specifically adopted 
hcrein me denied. ' 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic 
Beverage Code and 46 TAC g31.1, of the Commission Rules, that Respondent's permits and 
licenses be CANCELLED FOR CAUSE. 

This Order will become final and enforceable on Februarv I. 2006 unless a Motion 
for Rehearing is filed before that date. 

By copy of this Order, sesvice shall be made upon dl parties by facsimile and by mail as 
indicated below. 



SIGNED this I 1 tEE day of January, 2006. 

On Behalf of the Adminisbator, 

~ddqf1,411e Fox, Assistant Ad~nidisaator 
Alcoholic Bevenge ('ommission 

The Honorable Brenda Coleman 
Administrative Law Judge 
State Office of Administrative Hearings 
VTA FAX (214) 956-8611 

Dallas R & S International Inc. 
&b/a Buy Low Fina 
RESPONDENT 
2745 West North West Highway 
Dallas, Texas 75220 
WCM/RRRNO.fOOl2510OOOOh72744608 

Tirnothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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TEXAS ALCOHOLIC DEVF,RAGE § BEFORE TEE STATE OFFICE 
CO?MMISSZDN, 3 

Petitioner 4 
8 

v. § 
§ 

DALLAS R & S INTERNATIQNAZ, 5 
MC. D/B/A BUY LOW FIN& 8 

Respondent 9 ADMINISTRkTLVE HEARXNGS 

PROPOSAL FOR DECISION 

' h e  Texas Alcoholic Beverage Commission (TAl3C) staff (Petitioner3 brought this action 

against Dallas R & S Intemtional Ic. d/b/a Buy Low Fina (Respondent), alleging that 

Respondent made fdse or misleading statements in connectioa with its original or renewal 

application, .in violation of the Texas Alcoholic Beverage Code. Respondent faiIed to appear at the 

hearing, and the hearing proceeded on a default basis. Petitioner requested that Respondent's 

permits be canceled for cause. The A ~ i ~ t i v e  Law Judge (.AI,J) recommends cancellation of 

Respondent's germit and license. 

I, ~ S D T C T I O N ,  NOTICE, AND PROCEDWWL HISTORY 

TABC has jwrisdiction o v a  this matter under TEX. ALco. BEV. CODE ANN. ch. 5 ,  $5 6.0 1, 

11.61 md 61.71. The State Office of AdmIlistmtive Hearings (SOAH) has jurisdiction over all 

matters relating to conducting a hearing in this proceeding, inchding the preparation of a proposal 

for decision with proposed findings of fact and conc1usions of taw, pursuant to TEx. GOV'T CODE 

ANN. ch. 2003. 

On September 22,2005, Petitioner issued its notice of hearing, directed to  Respondent. The 

notice of hearing was received by Respondent on or about September 26, 2005. The notice of 

hearing contained el statement of the time, place, and nature of the hearing; a statement of the legal 

authority and jurisdiction under which the hearing was to be held; a reference to the particular 

s ~ t i o n s  of the statutes and d e s  involved; and a short, pIain statement o f  the matters asserted, as 
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requird by TEx. GX"T CODE ANN. 5 2001.052. The notice of hearing also contained the following 

language in 12-point: or Jarger boldface type: "If a party fails to appear at the hearing, the factuaZ 

allegations in the notice of hearing will be deemed admilted as me,  and the relief sought in the 

notice of hearing may he granted by default." 

On October20,2005, ahtaring convened before SOAH RLJBrendaColeman at 6333 Forest 

P a ~ k  Road, Suite 150-A, Dallas, Dallas Counq, Texas. Petitioner was represented at the hearing by 

Timothy GriEth, TABC Staff Attorney. Respondent !id not and was not represented at the 

hearing. Petitions presented evidence regarding notice and jurisdiction, The record closed an 

October 2,2005. 

II. DISCUSSION 

Based on the failure ~f Respondent to appear at the hearing, Petitioner requested that the 

default provisionsof 1 T FX.  ma. CODE (TAC) 5 155.55 be invoked. The ALJ fmds that 
- 

Petitioner issued notice in compliance with 1 TAC 5 5  155.27 and 1 55.55 and TEx. &a. BEV. CODE 

ANN. 4 11 -63. Pursuant to 1 TAC g 155.55, the allegations presented in the notice of hearing are 

deemed admitted as true. Accordingly, the ALJ has incorporated these allegations into the Proposed 

Findings of Fact below. Based on the deemed factual fmdings in this case, Respondent's permits 

should be canceled. 

UT. FINDINGS OF FACT 

I .  Dallas R & S International hc. d/b/a Buy Low Fina (Respondent), holds a Wine Ody 
Package Store Permit, 4-54 1000, and a Beer Retailer's Off-Premise License, BF-541001, 
issued by zZle Texas AIcoblic Beverage Commission (Petitioner), for the premises located 
at 2745 West Northwest Highway, Dallas, Dallas County, Texas. 

2. On September 22, 2005, Petitioner issued its notice of heating by certified mad, retun 
receipt requested, to Respondent at Respondent's last known address, setting the hearing on 
the merits for October 2,2005. 

3. The notice of hearing was m i v e d  by Respondent an September 26,2005. The retwn 
receipt was signed by "Jesse M.'" 
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4. The notice of hearing contained a statement of the time, place, and name of the hearlag; a 
statement of the legal au~hority and jurisdiction under which the hearing was to be held; a 
reference to the particular sections of the statutes and rules involved; and a short, plain 
statement of the matters asserted. 

5 .  The notice of hearing also contained the following language in 12-point or larger boldface 
type: "If a party fai Is to appear at the  hearing, the factual RtlegaZions in the notice of hearing 
wiU be deemed admitted as true, and the relief sought in the notice of hearing may be granted 
by default."' 

6. A hearing convened before Brenda CoEernan, Administrative Law Judge with the State 
Office of Administrative H&ngs (SOAH), on October 20, 2005. Petitioner appeared 
through its Staff Attorney, Timothy GI-ifith. Respondent did not appear and was not 
represented at the hearing. Tke record closed on that same date. 

7. On April 16,2003, Respondent filed its original application with the TADC. 

8. On question C7D of the originat application, Respondent lists Hooshang h o o f  as director, 
president, secretary, and owner of 600 shnres. Respondent lists Afaq A b e d  Siddiqui as 
stockholder/member and owner of 400 shares. 

- 
9. Respondent's Articles or Incorporation, dated Mwh 25,2003, list ~oosha& Raoof and 

Afaq Ahmed Siddiqui a? the directors. 

10. Respondent's 2003 income tax return lists Hooshang Raoof as the only shnrelhokder, 

11. Respondent's bank authorization resoEutian, dated April 27,2003, lists Hooshang Raoof as 
vice-president and Afaq h m e d  Siddiqui as President. 

12. Respondent's bank arithorization resolution, dated June 3,2004, lists Hoosbang Raoof as 
vice-president and Afaq Ahmed Siddiqui as President. 

1 3 .  On July 26,2004, Respondent execrated a renewal application. 

14. On question 5 ofthe renewal application, Respondent lists Hmshang Raoof as president and 
secretary. 

1 5. On question 6 of the renewal application, Respondent lists Hoost~ang Raoaf as owner of600 
shares. Respondent lists Afaq Ahmed Siddiqui as stockholder of 400 shares. 

E 6. OR question 11 of the renewal application, Respondent states there have been no changes 
since its original application that have not heen reported. 

1 7. On March 8,2005, Respondent' s Business Organization filed with the Secretary o f  S tate lists 
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Hooshang M o d  and M a q  Ahned Siddiqui as dire~toss. 

18, Respondent made false or misleading statements in response to question 67D of its original 
application, and/or to questions five, six and eleven of the renewal application. 

IV, CONCLUSIONS OF LAW 

1. The Texas klcohelic Beverage Commission has jurisdiction over t h i s  matter pursuant to 
TEX. ALCO. BEV. CODEANN. ~ h .  5 ,  $9  6.Ql,11.61 and 61.71. 

2 The SOAH has jurisdiction to conduct the hearing in this matter and to issue a proposal for 
decision containing findings of fact and conckusions of law pmsuatlt to Tcx. GOY'T CODE 
ANN. cl~ 2003. 

3. Propa and timely notice of tho hearing was effected an Respondent pursuant to the 
Administrative 'Procedure Act, TEX. GOV'T CODE ANN. ch. 2001, 1 TEX.  AD^. CODE 
(TAC) 5 ISS.55 and 16 TAC 5 37.3. 

4. .A default judgment should be entered against Respondent pursuant to 1 TAC 5 155 .55 ,  

.- 5. Respondent violated the Texas AlcuhoIic Beverage Code, TEX. ALCO. BEV. CODE ANN. 
1 1.6 1 (b3(4) m d  6 I .7 1(a)(4). 

6 .  Respondent's permits shouId be canceled. TEX. ALCO. BEV . CODE ANN. 9 5 1 1 .B 1 (b)(4) and 
6 1.7 1 (a)(4). 

SIGNED December 19,2005. 

3 1 ( ! .&?4 ,w  - -- 

BRENDA COLEhlrn 
ADMINISTRATWE LAW ,lUDGE 
STATE OFFICE OF ADMINTSTRATWE HEAWNGS 
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STATE OF TEXAS M 0 0 7 J Q 0 7  

SERVICE LIST 

AGENCY: TEXAS ALCOHOLIC BEVERAGE COMMISSION 

CASE: TABC vs. Dallas R 8 S Internal .:rial d/b/a Buy Law Fina 

DOCKET NUMBER: 458-06-0 i 90 

AGENCY CASE NQ: 502482 

Timothy Griffl th 
Staff Attorney 
825 North McDonald, Ste. 180 
McKinney, Texas 75509 
Telephone No: (972) 547-5092 
Fax No: (972) 547-5093 

Dallas R & S International Inc. 
dhla Buy Low Fina 
2745 West North West Hwy, 
Dallas, Texas 75220 

AGENCY COUNSEL 
VIA FAX (912) 547-5093 

RESPOWOENT 
VIA REGULAR MAIL 

as of December 19,2005 
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State 0ffic;of Administrative Hearings 

Shelia B d e y  Taylor 
Chief Administrative Law Judge 

December 19,2005 

Jeamene Fox, Assistant Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa, Su i~e  160 
Austin, Texas 7873 1 

RE: Docket 3 458-06-01 90 
TABC VS. DALLAS R & S INTERNATIONAL, TNC., 
D/B/A BUY LOW FINA 
TABC CASE NO, 502482 

Dear Ms. Fox: 

- PIcase find enclosed a PROPOSAL FOR DECLSION in this case. It contains my 
recommend ation and underlying rational c. 

Exceptions and replies may be filed by any party in accordance with 9 TEX. ADMN. 
CODE I55,59(c), a SOAH rule which may be found at www.soah.state.tx.us. 

Sincerely, 

8-2 C- 
Brenda Coleman 
Administrative Law Judge 

BC1sr 
Enclosure 

cc: Timothy Grifith, Agency Council for Texas Alcoholic Beverage Commission, Via Fax, 
Dallas R & S International, hc., D,BIA Buy liow Fina, Respondent, Via Regular Mail 

6333 Forest Park Road, S U ~ M  150A + Ddlas, Texas 75235 
(214) 9568616 Fax (23 4) 956-8611 

htt~:/lwww,soah.state.tx.u~ 


