
IN RE PLUCKERS-DALLAS NO. 1 L.P. 9 BEFORE THE 
D/B/A MD PLUCKERS 5 
PERMlT/LlICENSE NOS. BG5273 I I ,  @ 
FB52731.3, EL527312 6 TEXAS ALCOHOLIC 

5 
DALLAS COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-05-2336) § BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSTDEWTION this 12th day of May, 2005, the above-styled and 
numbered cause. 

AAer proper notice was given, this case was heard by Administrative Law Judge Hiram T. 
McBeth. The hearing convened on April 29, 2004 and adjourned on that same date. The 
Administrative Law Judge made and filed aProposal For Decision containing Findings of Fact and 
Conclusions o f h w  on July 2, 2004. This Proposal For Decision (attached hereto as ExhibituA"'), 
was properly served on all parties who were given an opporhuuty to file Exceptions and Replies as 
part of the record herein. As of this date no exceptions have been filed. 

- 
The Assistant Administrator of the Texnl AJcoholic~evera~e ~ k m i s s i o n ,  after review and 

due consideration ofthe Proposal for Decision, Transcripts, and Exhibits, adopts the Findings off act 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fullyset out and separately stated herein. All Proposed Findings ofFact and Condusions o f h w ,  
submitted by any party? which are not specifically adopted herein are denied. 

lT IS THEREFORE ORDERED, by ?he Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas AlcoholicBeverage Code 
and 16 TAC 83 1.1, of the Commission Rules, that the allegations against Respondent are hereby 
DISMISSED with prejudice. 

This Order will become final and enforceable on June 2,2005 unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon a11 parties by facsimile and by mail as 
indicated below. 



SIGNED this 12th day of May, 2005 

On Behalf of the Administrator, 

e Fox, Assistant ~ d s i s t r a t o r  
Beverage Commission 

The Honorable Hiram T. McBeth 
Administrative Law Judge 
State Ofice of Administrative Hearings 
VIA FAX (214) 956-8611 

Sean Greenberg 
ATTOKNEY FOR RESPONDENT 

+ VIA FAX (214) 691-9464 

Pluckers-Dallas No. 1 L.P. 
d/b/a MD Pluckers 
WSPONDENT 
2222 Rio Grande St., Ste. Dl 08 
Austin, Texas 7 8705-5 1 3 5 

Timothy E. Griffith 
ATTORNEY FOR PETTTIONER 
TABC Legal Section 

Licensing Division 

Dallas District Ofice 
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PROPOSAL FOR DECISION 

The Tea ,%Ico holic Beverage C o d s b a  F-&t;b~~er Or Co&:ion), h.oug>~ 7% enforcement 

action -inst Pluckers-Dallas S o  I ,  L.P,, flespondeatl, ale& thc Respnadsnt; hrs agwts, 

servxrs, cnyzlclyccs or assi-gus did, on February 20,231;3, witL c,m:r.z! neg!ipen~t, p e d :  a airlo r tc 

- possess of com~me an dcohoPrc b2vetage on the bcznsed prevkscc ilviolation oi'Ter:aa -Jcoh~?lc:  

Beverage Code (the Code? S~cticns 106.3 (a) 3r 61 .T)(a),F(1). Petiianer recommended that the 

Respondent's p e d  be suspended for one hundred ~ e n p  d a p  for six v~ohfions or, in lieu t l ~ t r c ~ f  t!>et 

the Respondent pay t h e  sum of SF8,000 00 in civrl penalties. 

'kJo contz~tcd issues ofnot ice, jufiidinion or v t ~ ~ ~ c  vzcrc? raised in this proceedmg. Therefore. 

these matters xe set fo,-th only in the findings of fact and conc!u3ions d f law. 

1 

Oa A,pri129,2004, a public hemias wizs held befo,rerJism T. McB& AW. at thc officcs of the 

sta=0fiice of & ~ ~ t m ~ i v e ~ e a i u ~ ~ s ~  Dallas, Ddas Caunt y, Tzazs. The Pe!i!ione: w is teprszrdcr! b;; 

Timothy E %flU1, Aeoney ?'he R ~ p o c d e u  t was rcpresectecl 'e r Seau Greenher$, Atcerney 

The record u ni eiosed on Way J ,2004 at 5: 00 P 51. to ai lev: s u f l ~ c ~ m i t t a l  of p r t -  

h c a r m ~  briet? and reply briefs. 
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I11- DIISCUSSIOY 

Anthony Keel, Enforcement Agent. Anthony Keel, for thePeLiiioacr, teslifkd that onFebru~~lr  

20,2303; he Nas involved ie the conduot of aahvesriga:;on of the. Respondent for allegedly s e r v k ~  - 
zlcohalicbeverages to Soutbern>lcthodist Unfve~~ky stui?~~XS, I V ~ O  ~.er~,zScl XIImCi, a f ~ ~ d i t y  hh. 

Iceel testified thz t  he was spec&c&y Investigating f i e  folio-m~~g sl~sp~cioiis individuals: Carl Koupd. 

Matthew Corn: Mathew KdfbdT; John Paul Gooh;c?: Mushall Elams, ad Joseph 3rock. 

Tbc wjtness testified that the listed iadividuals .a-ere minors, all between the a;es of eighteen an2 

twenty years of sge, and that they were drinking beer. Mr. Keel Whet i d e n a d  the employee who 
- 

a~egedlvservedihebeer to thc~os  asJohnTh~7rnton am-aitesad ea~~loq.eeoftht:Resp~lndenr Thz 

rnkors were alleged!? d r W g  beer in fuIlpublic v i m .  Mr.  Keel ttsr died thnt the~~retedEsd;*/ii?u& 

a i e d  P.uthenti~loo king fake idea:ificatbn cards fYc?mFh~da md California. blr Keel acknowledged 

SollthemMchodist L n i \ e ~ i ~ y  enrolka largepercca~a?e of cur-of-start: siudents Mr. Keel restjfied tha: 

On cross examiaat;.clq h f ~ .  Kccl said zhe Unirt-zrs I ~ J :  Park Police had noti.fiei T-LBC of alleged 

violat ions regarding the s e r v i ~  ofafcohcllic beverases to m i n m  in &is drq. x e a  at S ~ ? l t h t ~ n M , e t k ~ ~ d i s ~  

Unlversiy, Eachof the minors admitted that theyktm(ouoildly prese~iicd tbe f&cd identiGce tion cards zr? 

cmploycea ofrhe Respondent border  to mislead her[>  into s e n i ~ g  then beer. each of them had bet;. 

"carded" before mtzring theRespo~dcnt's fac:lity, an3 h e  I?e~pt:fide~tl s eaplo);:~, hfifl Tlmrnton, 

oordcd them. 

Mr. Keel admitied tha: it itis m o s  difficl-l!~ to +mediatelv :ietecr espert1y-produced fakc 

identrficati~ncadssuchasttrosepr~zntedbythe:argets hfi  Keelnlso:~airif;,edtl~artbtowneioft!ri- 

~statlisbmert, Mark Greenberg admitted &at not xiloflus emplclyees were TAW: C C ~ C ~ ,  but XEl. 
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Thorntor was cenifficd. 

8, Respondent's Evidence 

Tbc Rwpc tldenr did mt 4 any witflesses ir its case-h-c,hkf Co~lnse! fir R~:spondent advanced 

the dderse that  the  R e ~ p o n d ~ t  exerted all due diligence b aXempting to screen its pat lorn and thnt, h 

i$elf, s40uId abcefve, t he  Respondent of Lrim~nal cu!p~I~ilit\-. 

TheRespondent submined into widencei~blD PbckasOrienta*cioa CbeckIist for its employeq 

which utc1ud.ed aprovtsion for cunfirm2ttionofe~nplo i T A K  c 6 e a h n  Rkspartdat contended that 

techaolo~v -- is not yet available for a foolprmf system of detection of cm:fully-cr&ed, Fair=: 

idtntificzlion donlments and  b t  any d l e g d v i o h b ~  irli.&t of& R s p n d e n t ' s  ~el!-imposed sid+uards 
- 

ni~igate age.mst charges cf "crinind intent" a~d!or cnrnma! neglisu)c,c. 

C. Analysis 

Pursuant to TFd7i. &CO. BEV CODE AN?IK. Section I $6 13 (a), &e C o r n  ission n3aysuspend 

or c;aacel a permit if' it is found that the pertnitte? with srunind negligence sold, st:nued, disy eased, OI 

ddivzred an alcoholic beverege to a &or. Sectim i 04 (1 1 ) define-s a "pemict e e ' h  a person -whc i: 

he holder ~ i ? ~ e  permit or an a p t ,  servant, or cmpIoy?e of thn? penoa. Punuar;t to  TEX. PEF,"L 

CODE .W. Section 6.03 (a), a person acts with b i n a t  aegli~ence, or is crim~ndly neghgent wih 

respectto the circumstances s m u d i n g  his conduct, or the rcsu!t of his conduct when he ougbr tr? b e  

aware af n substm~aadun,ics!~able risk and thc failu:.e 19 B;~cei~.C i l  C C I ~ S L ~ ~ U ~ ~ S  9 ;TC)S~ d w i a t ~ ~ l i f h r n  

~hestmdard of cart &F ar*~rdin.xyperson would crrrrstxundcr a 1  ~:rrcurusronces ~sviewedfrom&e 

The iwt for a suspe~sion of a ptrmit*Le.curtder the ?acts in the h t a n t  case must enfail aa ad!.cir- 
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as towhc~crih~ra~uiredburdenof~roofhs6ecnmetunder Senhm 106.13(a)a&'0r 61 71 (3f1) 

The Staff mdsi prevebj+apigonde~nce o f the  s+ic!enrfi t h t  the  (1 1 :heRespondmxpamirted a 

ta ~ O S S ~ S S  or csnsume an a!coholic beverage anthc Ecadser! pm.ke.7, a.nd ( 2 )  &t ~esoondent acted witJl 

crlmiud negliscnce by s prepondermce of rI~e evide~ce 

Inthis cse ,  Lhe buden ofproofis prepondera~ceof the c v i d t ~ c e  mJ?d SUC! 5urden is not met 

underrbefactspresmted. It is shun by the tc-&cmd aiden- ths.~ R?.qpondent did. indeed, requesi 

idm?lfica~oa m$*htitu-su intecfjr7nallymlsled by tspertiy-prodllced out-of-state ideat&c~tionc;lrds 

psescnted hvt h e  tarsel& suS3 ecs. Ir: is, fir.thecsosz, ~ c i t  shoui:r th u :he kt?.~potl-fp?t failed to ~ i i z z t a  

ngaimt tential damasc and risk by intcntionel:~ Or rczkltssii. 5:-rsrmg cndcra3e. ktdividud5 The 

~espondpntestailhhed rhat ir took reasonable, prudent md dfigon: rntasui cs to asce;?aip the asrs 3F 

Texas Penal Code Szctioa 6.03 (dl. The rXJ is nor pe:~?:ad~d [ha: b e  stand wd set by the Texas Penal I .  

stande;d ofordb,arvcare w wnternplaied by h e  Tz?::~s PendCmde. Tbr %crs es~abl !shed in this tas: dl) 

not m ~ c  tn t h e  Fe,wel of trirtlitd negligence. 2 
Accordingly, the evidwce was ksufficied to p;ove tha't Rtspondtnz violated ee Code a d  ;k! 

itr should be susp ended or that a civjl fine shall be pair? The re.comead: .~h~t the Petitjmrr':. 

c.zU fbr ~ m i : e l i i ~ t i ~ ~  or suspension tsl' the Respo~A~zt's pc:rait be d~cied.  
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IIE. PROPOSED F3XDrn-G-S n F  FACT 

1 Pluckers-lDalTaa No.1, L P a clba ;vfD Phckars, M p o n d ~ . t ,  h l d s  a wint.: and beer retailer's 

perm~t, tt, G5273 1 1. and a food md be-emge CZITZC~L~, FB 5273 13.  mued bv tbc Texas 

AIcoholic Bevera~e Commission (~.#k), Pe~iTionw. 

1 -. Xotce of hearing pursumt to 1 Texas Ad&i:;~i~;l.v~ $3 dc See: lens I 5 5.27 ct scq waT nailad 

to the Respondent cn Tanuav 26, 2004, arb >st Cgr henri?)~ I ~ i x ~ c h  5 ,  2frO4. . 

3. Order Setting Weving B Establirhin? Requ~rements for Pic~icipatian v:3s forwarded tc 'the 

Respondent on February I. 7. 2004, ,scheduling hw rkg for blxrch 5,20Cr4 The hezring w a  

contimiled for goo J cause, until April 29, 2004 

*. .&I Order Reassi-aing Admin;s9r\rke Lp.ltt Judge wzr signed oc~ April 27, 200d7 ztss&nin~ the  

case tq he heard bp Jadee Hiran McBezP. 

5 .  O n  A~rl l29,2004,  a public hearingwas heid before Hiram McBef t  A L 5 ,  a t  the offices of the 

S t a t e Q 5 c , p 0 f - 4 d ~ ~ ~ . f & e H e ~ ~ ~ : D ~ h ~ ;  D a l ; a s C ~ l t v , T m ~  Pctitk~?~w,ssscprestnt.ecl 

by ~ t t m . r e ~  T~DO&J' && Respoutic: V, x repr ercr.tecl F;l at torcw Scan Greenberg. T i c  

recnrd was c.1osc.b May 3, 20154, 

7. O n F e b m q  20,2003 ~ohTh~mtonscy~&~ie , l :  idenficlcation from e ~ c h o f  the skmir~or.s ti, 

ascertzin if my was a minor. 

8 The identficarion cards, purpoced?yfma Ifie scdtes ~fCp!?x~~iz znd Flg-da were of such '1i:'i 
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~ 2 E t y  dlII R cespond ant, a e r  due diligeaze, c{?nchided that each of &e s k  individuals were 

not rnicor~. 

9 Qn date, ~c sk &ors=-ho bad prcsenttd %!sc rderz~ifizztiocln to Mi 1 hornrcm h order ccl 

obtzin eotraoce into the licensed premises 2:l;cha:c4 b?er !?on-: the P\espondent. 

10. The six &ors consumed beer on the licwscd piemses. 

TV. PXOPOSED CONCLxSLONS OF LAW 

1. The TABC has jurisdiction os.er t h i q  metter 17ul:5nw.r so "TX ALCO.EEV.CODE Ahw 

S ~ c t i g r ~ s  6 01, 61.7 1,106 1 ;(a), 25.041;b)- and'or 75 13. 

7 
L S OAHhasjurisdictioa to conduct tSe hearing ffi this rnXLer.aiad to ksue a Propasa! For D ~ C  ~ ~ i ~ r n  

containing f m d i n p  offact and cunclusions oflaw pursuant ro TEX GQV'T CODE A\?. Ch 

2303 

4. Based~nt~F~d~qesofFac~,iZ~os.l-l~,~eCo~~~i~uf:;iiS~df~p~~~efhi~t:keRe~p~n~e~t'~ 

agent, s zmmt. or cmplq-ee, with c r b m d  i l ~ I . p ~ c ~ c r ,  permixed n minor to possess and c o n s ~ 1 ~ ~ .  

and altohulic beverage on its ,remises cn FeBr.l?r) "3. 2033. 

5 Bascd on the foreping, no action should bp taken against Resp:mdenr as a result u f  I*~:.; 



PftOFbS,+L FOR DECISION 

p r o c c e d i n ~ .  

SIGNED ahis r"" day of July, 3003. 



SERVICE LIST 

STATE OFFICE OF ADMIN!STRA?IVE HEARINGS 
6333 Forest Bark Rcs2b, SuiS -I 50-A 

DaIlas, Texas 75235 
Phone (274) 956-8616 

Fax (214) 956=86"3 

CASE: TABC vs, Fhckers-Dallas Nb.  1, C. P .  

AGENCY CASE NO: 604252 

+- - 

Tknothy GriVm 
Staft Attorney 
825 Y. McDonald, Ste. I BB 

- McKlnney, Texas 76068 
feleptlone NO: (972) 547-5992 
Faw NO' !972)547-5093 

Sean Greenberg 

pluckers-Callas No. 1, L. P 
d/b/a b1G Pluckers 
2222 Rio crande .Street. S!e 77-93 
Austin, TX 7i3705-5135 

AGENCY COUNSEL 

VL4 FAX (972) 5376093 

RESPONDENTS ATTORN& 
% FAX ( 2 1 4 i  691-P464 

as of July 02, 2004 
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State Office of Administrative Hearings 

Shelia Bailey Taylor 
Chief Aclminictratice I-au. Judqe 

July 02, 20C4 

Jemene Fox. ,Assistmi Adni&tsate~ 
Texas .41zaholic Bwerage Conmission 
5806 Mesa, Suite 160 
Aus+h, Texas 7673 1 

a: TAnC Vs. 17lucl.czrs-Dd3z Yo. 1, L F .. D:B!-% 1D PTuc.krr:; 
SOAIi  dock^ SO. 456-C4-2336 
ThBC Cast Yo. 601252 

Dear Ms FOX' 
- 

Enc?ostd plesse fiad the Proposal For Declsicn in the a!::]>-s rrtfelq~-sc ~ 2 1 x 2  f ~ ; -  the 
coniideration of &e Tcxzs Alcohsfic Beverage V C ~ ~ ~ S S  103. 

Exceptions a d  replie m y  be drel by a y  p x ~  in r-ccordmce wi?h 1 T3X .4Dbm 
coDe i S5 5 9 ( c ) ,  a SOAH rule which may be faund at UI-,LIV S O . Z ~  <r?te. tx ur. 

cc: Timothy GnfRh, Staff Anomey for Texas d;c:f;;?ic Bewage Cornmksion Via Fax; 
Scan G~enbcrg,  Rcspondm's Atrorncy, t-1~ F a ,  Jerc~nenc Fnx, .A;slsccnt ,4dmi%trator. 
TABC, Via Frail 


