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D/B/A J.C.'S NOSTALGIA 8 
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O R D E R  

CAME ON FOR CONSIDERATION this 20th day of October, 2004, the above- 
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
Nancy Sorenson. On August 19,2004, the file was transferred to Administrative Law Judge 
Monica Garza, who reviewed the record in its entirety and issued the Proposal. The hexing 
convened on May 1 1,2004, and adjourned same day. T h e  Adminisbative Law Judge made 
and filed a Proposal For Decision containing Findings of Fact and Conclusions of Law on 
September 15, 2004. This Proposal For Decision was properly served on all parties who 
were given an opportunity to file Exceptions and Replies as part of the record herein. As of 
this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after 
review and due consideration of the Proposal for Decision and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in 
the Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law 
into th is  Order, as if such were filly set out and separately stated herein. All Proposed 
Findings of Fact and ConcIusions of Law, submitted by any party, which are not specifically 
adopted herein are denied. 

IT IS THEREFORE OKQEltED, by the Assistant Adminisbator of the Texas 
AIcohoLc Beverage Cammission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC 53 1.1, of the Commission Rules, that Respondent 
should be issued a fee of S75.00 as a SANCTION, pursuant to Section I 1.64(c) of the Code. 

IT IS FURlTER ORDERED that the Respondent pay a fee of $75.00 as a 
SANCTION, on or before the 8th day of December, 2004 or the permit will be 
SUSPEhBED for a period of five ( 5 )  days, beginning the 17th day of December, 2004. 



This Order will become finarand enforceable on November 10, 2004, unless a 
Motion for Rehearing is filed before that date. 

By copy of this Order, senice shaU be made upon all parties by facsimile and by mail 
as indicated below. 

WITNESS MY HAND AND SEAL OF OFFICE on t h i s  the 20th day of October, 
2004. 

On Behalf of the Administrator, 

~ e u  Alcoholic Beverage ~ h m i s s i o n  

Monica Garza 
Administrative Law Judge 
State Office of Administrative Hearings 
Fort Worth, Texas 
VIA FACSIMILE: (81 3) 3 77-3 706 

Celia Lanore Classen 
J.C. 's Nostalgia 
RESPONDENT 
18741 Redland Rd. 
San Antonio, Texas 78259 
CERTIFIED MAIL NO. 7000 1530 0003 
RETURN RECEIPT REQUESTED 

Dewey A. Brackin 
ATTORNIEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 



TEXAS ALCOHOLIC BEVERAGE COMMISSION 

SANCTION R E r n A N C E  

DO-T NUMBER: 603751 REGISTER NUMBER: 

NAME: CELIA LANORE CLASSEN TRADENAME: J.C.'S NOSTALGIA 

ADDRESS: 5516 Even Road 

DATE DUE: December 8,2004 

PERMITS OR LICENSES: MB-246260 & LB-246261 

AMOUNT OF PENALTY: $75.00 

Amount remitted $ Date remitted 

If you wish to a pay a civil penalty rather than have yout permits and licenses suspended, you may 
pay the amount assessed in the attached Order to the Texas Alcoholic Beverage Commission in 
Austin, Texas. IFYOUDO NOTPAY TEE CIVILPENALTY ON ORBEFORE THE 8th 
DAY OF DECEMBER, 2004, YOU WILL LOSE THE OPPORTUNITY TO PAY IT, AND 
TEE SUSPENSION SHALL BE JMPOSED ON TEE D A m  AND TIMF: STATED IN THE 
ORDER 

When paying a civil penalw, please remit the total amount stated and sign yout name below. MAlL 
TEUS FORM ALONG WITH YOUR PAYMENT TO: 

TEXAS ALCOHOLIC BEVERAGE COMMISSION 
P.O. Box 13127 

Austin, Texas 78711 

For Overnight Delivery: 5806 Mesa Drive, Austin, Texas, 78731 

WE W U  ACCEPT ONLY U.S. POSTAL MONEY ORDERS, C E R m D  CHECKS, OR 
CASEUER'S CEECKS. NO PERSONAL CHECKS. NO PARTIAL PAYMENTS. 

Your payment will not be accepted unless it i s  in proper form. Please make certain that the amount 
paid is the amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check or 
Cashier's Check is properly written, and that this form is attached to your payment. 

Signature of Responsible Party 

Street Address P.O. Box No. 

City State Zip Code 

Area CodelTelephone No. 
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Respondent 

PROPOSAL FOR DECISION 

TheTexas Almhoric B everage Commission (TABC) stafFIpetitiarler) brooghtthis enforcerned 

action against Celia Lanore Classen dlbla J.C.'s Nostalgia (Rmpondent), alleging that Respondent 

purchasdliquor d w h g  atirnewheriRespondentheld anoutstandiug dtbtfor liquorpurhes, inviolation 

of Tm. Atco. Bk?. CODE ~ T N .  $ 102.32(6$. Petitioner requested that Respondent's permits be 

suspended for frve days, or in lieu of suspension, that Rspondentpay a civilpenaltyof $750. P d n e r  

hrther requested that a'IZX. &GO. &v. CODE ANN. 8 1 1.64@) smction be assessed as an alternative 

to suspension ifthe Administrative Law Judge (ALJ) found the existence of mitigating ckcumstanc es. 

Becausethe ALJfinds that(1) Fkspondent did not knowingly violate tile Texas AlmhoBcBmrageCode, 

(2) Respondent's vio lationwas tecbnid in nature, rtnd (3) Repondent dmnst ra tcd  good faith to cure 

tbeviolatioaonce shebecameawareof~eproblm,theAWr~ommcnds a m 5  sanctionas andtemtbe 

to suspension. 

L JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

TkBChs-~dictionoverthismatterlrnder%. &GO. REV CDDE H. ch. 5 an$ $4 6.01 and 

I 1.6 1 . The State QEce ofAdrninistrativeHearjngs (SO All') ha9 jurisdictionover allmatters d a t e d  to 

conducting a hearing m this proceedins, including the preparation of a proposal for decisiofiwith proposed 
- 

fiadhgs of fact and conclusions of law, pursuant to TEX. C;OV'T CODE ANU. ch. 2003. 
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On March 24,2004, Petitionm issued its notice of hearing, directed to Respondent, viacertified 

mail, return receipt requested. The notice contained a statement oft he time, place, and nature of the 

hearing; a statement of t h e  legal authority and jurisdiction under wbich the hearing was to be held; a 

reference to the particular sections ofthe statutes and rulcs bolved; ;md ashort, plainstatement ofthe 

matters asserted, as required by TEx. ~ V ' T  CODE ANN. 5 200 1.052. 

OnMay Z 1,2004, a hearing convened before SOAH ALJ Na ncy Sorensnn at 16300 Heritage, 

Suite 2514, San Antonio, Bmat County, Texas. Petitioner was represented at the hearing by Dewey 

Brackin, TABC StaffAttorney. Respondent appearedpose. FoEEow&preseatationofevidence, the 

record closed onMay 1 1,2004. On August 19,2004, the file was transferred to ALJMonica Gana,who 

reviewed the record in its entirety and issues this Proposal for Der:ision. 

Dm APPLICABLE LAW 

TM. LCO. BEV. Corn ANN. 8 102.32(d) provides as fblIows; 

Each deliveryoflkpor shall be accompanied by an invoice grving the date 
ofpurchase. Ifardailer b w m e s  delinquent inthe pay mmtofan account 
forhquor, &ewhoIesaltedealerhediateIyshall reportthat fact in witt% 

to  the commission or administrator. No wholesale dealer may sell any 
liquorto aretailerwho js dehquentuntilthe delinquent account is paid in 
f i l l  and cleated hmtherewrds ofthe commission, hnaccotmt beoomes 
delinquedt ifit is not paid when it is required to be paid under S u b s e n  
(c) of this section. 

As referenced in h e  preceding section, TEX. ,Wo. Bw. C:ODEANN. 5 102.52(c) provides as 
follows : 

On purchases made from the 1' through 15* day of a month, payment 
must be made on or before thc 2Sh day of that month. On purchases 
made on the 1 @'*oughthe last day of a rnonh, payment mustbe made 
on or before the 1 oLh day of the following month. 
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Althoughnot plead by Petitioner in its Notjce ornearing m. AU30. W. CODE ANN. 8 1 C 4  63 
i s  also relevaat: 

Aretail dealer or his agent, setvant, or mplayee mmmirs an oEense ifhe 
conspires with another penon to violate or accepts the be~efits of a 
violation of this code or a valid rule oft  he commission. 

Finally, m. ALm. BW. CODE ANN. 6 11.64 provides a1ttmtive.s to suspension as follows: 

(b) Inthe caseof aviolationofthis wdebyaptmittet:arnIicensee,the 
cammissionor arlalnistrator may relax any provision ofthe coderelating 
to the suspension or cancellation of the permit or license and assess a 

sanction the commission or administrator h d s  just under the 
circumstances, and the cammission or administrator may reinstate the 
license orpermit at anytbtdurhgtheperiod ofsuspt:nsiononpayment 
bythe permittee or licensee of a fee of not less than 375 nor more than 
$500, if the commission ar administsator fmds that any of the 
cirnvnstancw described in Subsection (c) exists. 

(c) The fbHowingcircumstances justifythe application of Subsection (b): 
(1) that lbe violation could not reasonably have been prevented by the 
permittee or licensee by the exercise of due diligence; (2) that the 
pennittee or licensee was enunpped; (3) that an agent, servant, or 
employee of the permittee or licensee violated t h k  code without the 
knowledge afthe permittee or licensee; (4) that the p d z c  or licensee 
didnothoW;nglyvi~hte&is code; ( 5 ) h t t h c  pa i t teeor  licensehas 
demonstrated p o d  faith, inchding the taking ofai$Fons to wctfythe 
consequencesof~eviolation and to deter futurevbhtions; or (6) that the 

violation was a technical one. 

Respondent holds a Mixed Bwerage Permit and Mixed Bwerage Late Hours Permit for the 

premises located at 551 6 Even Road, San ,4ntonio, Bexar Cwunl y, Texas, On December 28,2002, 

Respandent purchased liquor from Almo City LiquorwMeon TABC's delinquent list. Respondent's 

namewas placed onthe delinquent l&fillowingarepofihrnGabriel7s Liquorre&ingnonpaymentfor 



-- 
+ AUSTIN TABC a007 

licpor, Respondent purchased S 19 1.56worth of liquor from Gabriel's Liquor onNovember 27,2002. 

Altboughpaymeat for that invoice was due on or beforeDecember 10,2602, payment was not received 

for the jnvoiceuntilFebmmy 12,2003. F d e r ,  Rapondent purchased $258.79 worth of liquor from 

Gabriel" Liquor on December 13,2002. Although payment for that bvoice was due on or before 

December 25, 2002, payment was not received until February 12, 2003. 

Respoadent testified that she had an ongamg ammgmeut wit11 Gabriel's Liquor for payment of 

Respondent's invoices on aDjscover Card She indicated that sbe expected the November 27,2002 and 

December 13,2002 invoices from Gabriel's Lipor to be charged to her Discover Card. Respondent 

offered evidence of her daily available balances for her Discover Caul from the period ofNovember 27, 

2002 througb February 12,2Q03. This evidence shows that Respondentbad d u d  availablemedit to 

cover the liquor pyrchases, had each it~~oice been ~harged to her account on the date of purchase. 

Petitioner introduced aletter from arepresentative at Gabriel's Liquor indicatingthat she attempted to 

chargetheS191.56iavaiceto theDiswverCardonDaember 152002, buttbatthechargewas declined. 

However, Respondent's records indicate she had an available balance of $629.08 on that date. 

Respondent indicated that  she did not know she had been placed on the delinquent list until 

February 12, 2053, when she was contacted jjn person by a TAB(: agent. She testified that neither 

Gabriel's Liquor nor TABC contacted her regarding the reported delinquency before that date Once the 

TABC agent notified her ofthe delinquency, she immediately contarrted Gabriel's Liquor and cured the 

delinquency. Resmding her purchase ofliquor from Alamo City Liquor, Respondent indi-ed that she had 

placed anorder with GabrieI's Liquor onDecember 27,2002 for a special went o a r r i n g  on Deccmber 

28,2002. WhenGabriel'sLiquor inexphcablyfailedto makedelivery,Respondent attemptedto contact 

Gabriel's Liquor. Because the wholesale department of Gabriel's T ,iquorwas closed, Respondent was 

forced to contact another vendor, A l m o  City Liquor, to obtain a rush delivery. Based on Gabriel's 

Liquor's failure to deliver the shipment and the  price savings offered by the new vendor, Respondent 

contimed making purchases at Alamo City Liquor. 
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Based on the evidence presented by both p miex, the ALJ fu~ds that Rmpondwt violated the 

Texas Alwhotic Beverage Code. Respondent purchased liquor from Alamo City Liquor while shewas 

ontheTABC delinquentlist TEx, Lco. W. C ~ D E  ANN. 102.32(~1)b~idswholesdedealers to sell 

to delinquent retailers. This sedan doe5 not govern the acthities oftl~e delinquent retailers themselves. 

However, m. U O .  BEV. 0 3 ~ ~  M. 6 104.03 forbids retailers from cornpiring to violate or bmeWing 

from awholesaIe dealer's violation of TW. Ar,co. WV. G ~ D E  ANN. g 162 32(d). Rmpndcnt clearly did 

not consplte with Aamo CityLicluor to violateT~x. ALco. I3v. ~ D J !  ANM. jj 102.32(d), as Respondent 

w h s  not onnotice and had no reason to believe ber name appeased on the delinquent list. However, 

Respondent benefitted frdm the purchases she made from Alma Cil y Liquor. Because of this bmefit, 

Respondent was technically in violation of 'FeX. ALcO. BEV. CODE ANN § 104.03. 
- 

AlthoughRespoedentviolated the Texas AlcoholicBev~agl=Code,the UJ fm& the existence 

of mitigating circumstancm. Respondent was placed on the delinquent list for nonpayment of liquor 

invoices, eventhoughshehrtd arrmged fortimelypapcnt of theb~~ices.  Becauseshehad mmgedfir 

tlmely payments, Respondent had n6 reason to believe her namewould appear on the TRBC delinquedt 

ht. Neitber TABC nor Gabriel's Liquor put Respondenton notice that shewas on the dehquent 

February 12,2 003, when a T M C  agent spoke to Respondent in person. Onctshe was made aware of 

the problem, Respondent immediately cured the delinquency. Due to these mitigating circumstances, the 

A U  finds that a ST5 sanction as an dlernative to suspension is approptiate. 

V. PROPOSED FINDINGS OF FACT 

1. Ce1iaLanoreCTassendlbJa3.C.'sNostal$ia(Respondent)lreldsaivi'aredBeveragePemitand 
Mixed Beverage Late Hours Permit for the premises Coated at 5 5 16 Evers Road, Sanhtonio, 
Bexar County, Texs  
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2. OnDecember 28,2002, Respondent purchased liquorfromd lam0 City Liquorwldeoathe b2st 
of retailers holding outstanding debts for liquor purchases, i . t ,  the delinquent list, 

3. Respondent was unawm that she was delinquent in payment fbr liquor pmhasa bemue she bad 
an ongoing arrangementwith the reporting whol~aler, Gabriel's Liquor, to charge liquor iavoi~es 
to her Discdver Card. 

4. Neither bbriel's Liquor wr TABC contacted Respondent. regarding the delinquency until 
February 12,2003, when o TA$C agent cuntacted Respondent in person. 

5 .  Once the TABC agent notifred hspondent of the delinquency, she immediately contacted 
Gabriel" Liquor and cured the delinquency. 

6. On March 24,2004, the Texas Mmbobc Bwerage Commissioa('TABC)stafT(Petitioner) issued 
its notice of hearing, directed to  Respondent, via ce&ied mail, return receipt requested. 

7. Tbe noticecontained astatement ofthe time, place, and nature ofthe henrids a statement ofthe 
legal authority and jurisdiction und er which the bearing was w be held; a re faace to tbe p a r c i c h  
sections af the statute and ruies involved; and a shoht, pb-1.h statement of the matters asserted, 

8 .  0; M Z ~  1 1,2004, ahelring convened b e r m  State OfficeofAd~strativeHearings (SOAH) 
Adrniniszrztive Law J u d g  (ALJ) Nancy Sorenson at 103 00 Herhge, Suite250, Sm h t ~ n i o ,  
BexarCounty,T-. Petitionerwas represented at the hearing byDeweyBmb,  TABC Staff 
Attorney. Respondent appearedprosc. F o k ~ ~ j n g p f ~ e n t ~ t i o n ~ f  evidence, tberecord closed 
on May 11,2004. 

9. On August 19,2004, the fde was Mcrred ta PLW Monica Ciarza, who rwiewed the record and 
issues this Proposal for Decision. 

vl, PROPOSED CONCLUSIONS OF LAW 

I TABC bas jurisdiction over this matter. m. &CO. BEV. CODE Arur\T. ch. 5 and $ 5  6.0 1 m d  

11.61. 

2. 50AHhj~ictiono~crallmatt~relatedtoconductiog:ihenringintbispsoce~g~n~hdhg 
the preparation of aproposalfor decisionwith pmposedfu~dings offact arldmnchsions oflaw. 

TEX. GOV'T CODE ANN. ~ h .  2003. 
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4. Respondent violated the Texas Alcoholic Beverage Code. TEX. ALCO. EIw- CODE ANN. $5 

102 32Cd) and 104.03 

5 .  Respondent has satisfied the requirements for assessment of n sanction as an alternative to 

suspension. TlX. ALco. BEV. CODE ANN. 5 1 1.64Cc). 

6 Respondent should be assessed a $75 sanction as an alternative to suspension. TEx. AKO, W .  
CODE m. 5 11.64@3. 

SIGNED September 15,2004. 

MONlC.+ GARZA 0 
..4DMlBTSTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATTVE FBXRINGS 


