
DOCKET NO. 603740 

IN RE DEL PAPA DISTRTBUTZMG CO. L.P. 5 BEFORE TEE 
DIBIA 0 
P E M T  NO. BC-241174 lgt, BB-241 I73 § 

9 TEXAS ALCOHOLIC 
8 

JEFFERSON COIN'N, TEXAS 5 
(SOAH DOCXET lYO. 658-04-0026) § BEVERAGE COh4MIS SION 

O R D E R  

CAME ON FOR CONS13)ERATION this 13th day of January, 2005, the above- 
styled and numbered cause. 

After proper notice was give& this case was heard by Administrative Law Judge 
Stephen 3, Burger. The hearing convened on October 28,2004. The Administrative Law 
Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions 
of Law on December 28, 20b4. Tllis Proposal For Decision was properly served on all 
parties who were given an oppottunity to file Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas AIcoholic Beverage Commission, after 
review and due consideration of the Proposal for Decision, adopts the Findings of Fact and 
Conclusions of Law of the Administrative Law Judge, which are contained In the Proposal 
For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately s ~ ~ t e d  herein. All Proposed Findings of 
Pact and Conclusions of Law, submitted by any party, which are not specifically adopted 
herein are denied. 

IT IS THEREFOW3 OFUIERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC 53 1.1, of the Commission Rules, that the General 
Distributor's License and ~ r k c h  Dishbutors License are hereby SUSPENDED. 

LT IS FUR'JXER ORDERED that unless the Respondent pays a civil penalty in the 
amount of $6000.00 on or before the 3rd day of March, 2005, all rights and privileges under 
the above described will be' SUSPENDED for a period of four (4) days, beginning at 
32:Ol A.M. on the 10th day of March, 2005. 

This Order will becozne final and cnforceabTe on YEBRWARY 3,2005, unless a 
Motion for Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties by facsimile and by mail 
as indicated below. 

WITXESS MY ElilND A N 5  SEAL OF OFFTCE on this the 13th day of January, 
2005. 

On Behalf of the Administrator, 

~ W e n e  Fox, Assistant ~7fministrator 
Texas Alcoholic Beverage Colnaission 

. Stephen 5. Burger 
Administrative Law Judge 
State Office of Administrative Hearings 

- Houston, Texas 
T/EA FA CSJMILE: (713) R f 2-1 001 

DEL PAPA DISTRIBUTING CQ. L,P. 
RESPONDENT 
410 IM 10 South 
Beaumont, Texas 77707 
CERTIFIEDMATLNO1 7001 2510 0007 0098 7486 
RETURN RECEIPT REQUESTED 

E, Eugene Palmer 
ATTORNEY FOR RESPONDENT 
P. 0. Box 1057 
Austin, Texas 78767 
VTA FACSSnflLE: (512) 454-6973 

Lindy To 
ATTORNEY FOR PETITTONER 
TABC Legal Section 

Licensing Division 
Beaumont District Office 



TEXAS ALCOHOLIC BEVERAGE COMMISSION 

C W  PENALTY KEl'VllTTANCE,D 

DOCKET NI.MBER: 603740 REGISTER NnMl3ER 

NAME: DEL PAPA DISTRIIBUmG CO. L.P. TRGDENAME: 

ADDRESS: 4 1  0 IH I0 South, Beaumont, Texas 77707 

DATE: DUE: March 3,2005 

PERMITS OR LICENSES: BC-241174 & BB-241273 

AMOUNTOFPENALTY: $6000.00 

Amount remitted $ Date remitted 

Tf you wish to a pay a civil penalty rather than have your permits and licenses suspended, you may 
pay the amount assessed in the attached Order to the Texas Ncohalic Beverage Commission in 
Austin, Texas. If! YOU DO NOT PAY THE CTVrS, PENALTY ON OR BEFORE TEE 3rd 
DAY OF March, 2005, VOU*lIIILLLOSE THE OPPORTUNTTY TO PAY 'IT, AND TEE 
SUSPENSION SEIALL BE IMPOSED ON THE DATE AND TlME STATED TN 
ORDER 

When paying a civil penalty, please remit the total amount stated and sign your name below. MAIL 
TETS FORM ALONG WITH YOUR PAYMENT TO: 

TJ?.XAS ALCOHOLIC BEVERAGE COMIWSSTON 
P.O. Box 13127 

Austin, Texas 78711 

For Overnight Delivery: 5806 Mesa Drive, Austin, Texas, 78731 

W E  WILL ACCEPT ONLY U.S. POSTAL MONEY ORQERS, CERTIFIED CHECKS, OR 
CASHWAR'S CHECKS. NO PERSONAL CHECKS. NO PARTIALPAYMENTS. 

\ 

Your payment will not be accepted unless it is in proper form. Please make certain that the amount 
paid is the amount of the penalty assessed, that the U.S. Postal Money Order, Certified Check, or 
Cashier's Check is properly written, and that this form i s  attached to your payment. 

-- .. . . . . -. 

~&nature  of Responsible Party 

S tteet Addrcss P.O. Box No. 

City State Zip Code 

Area CoddTelephone No. 
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DET, PAPA DTSTRIEUTING CO., L.P. 5 
LICENSE NOS. BC-241174 & BB-241173 tj 
JEFFERSON COUNTY, TEXAS 5 
(TABC CASE NO. 60.7740) i j  ADMENISTRAT.lVEFlEAR33VGS 

PROPOSAL FOR DECISION 

The staff of the Texas Alcoholic Beverage Commission (Staff or Commission) brought this 

enforcement action against DeI Papa Distniuting Co., L. P. (Respondent), for allegedly selling or delivering 

an alcoholic bevmage to an unlicensed business. The Staff recommended that. Respondent's pernit be 

suspended for 14 days, ox that Respondent pay a fine of $1,500 per day in lieu of suspension. The 

Administrative Law Judge (AWr) agrees with Staffs allegation that Respondent sold an alcoholic kverage to 

andcensedEnrsiness, but the ALJdoesnot agreewith the Stdf's recomeadationregarding the lengthof 

the srrspension. 

I, PROCEDURAL HISTORY, NOTICE, AND ~ S D ~ C T I O N  

The hewing in thismatter c~nvened on October28,2004, kfore AW Stephen Burger, at the amces 

of the State Office o f  Administrative Hearings in Houston (SOAH), Harris Comty, Texas. Staff was 

represeatedby Dewey Brackin, attorney. Respondent appeared md was represented by E. Eugene Palmer, - 
attorney. 

The Commission and the St ate Ofice of Administratwe I4earings have jurisdiction over this mtter as 

reflected in tile Conclusions of Law. 
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When a distributor sells or delivers an alcoholic lxverage to anunlicensed business, avidation of 

TEX.AKO.BEV.COUEA~. 59 6.01,61.71(a)(l), 61.74, 64.Q1, or66.01  haveo occur red. Such 

violations may k punished by cancellation or amaxinurn 60-day suspension of alicense pursuant to TEX. 

UO. BEV. CODEANN. § 62.74, or the Commission in lieu of suspension may assess a civil penalty 

pursuant to TEX. ALCO. BEV. CODE ANN. § 11.64. 

Additionally, TEX. UQ. BEV. C O D E ~ W .  5 61 -86 provides that the T-C m y  suspend or 

revoke the license of a person who is the employer of or represented by the holder of an agent's beer 

license, only if anindividual employed by he  person in a supervisory position: (3) failed to take reasonab1c 

steps to prevent the act or omission. 

- TX ALCO. BEV. ~ D E  ANN. 8 4 6 1.03 1 (b) states that the Comnrission "shalt promptly not@ each 

wholesaler, .. . who regularly supplies retailers in the geographic area that the holder's retail license has 

expired or has been suspended." 

Plrrmant to the Commissiora's Rules, I6 TEX ADm. 0 3 ~ ~  833.32, "notification to wholesalm 

ofexpired or suspended licenses or permits shall be by electronic publication ofsuch information on the 

commission's Internet web page." 

h this case, there was an allegation that Respondent, on October 25,2002, so14 $9 13.95 uf 

alcol~olickverages to P& J FoodStore, 670?Vxhington, Beaumont, Jefferson Co., Texas. On that date 

P&J Food Store had a petmiit, Q 2 17422, and a Jicerlse, BF 258 147, that had expired on August 30, 

2002. The Cenmksion further contends that Respondent failedto takeremonable steps to prevent the 
- 

sale. 
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hringthe hearing, the Respondent stipulated to the delivery and sale of dcobol to P&T Food Store 

on Octobw25,2002, as previously mentioned. The Respondent, however, argued that theTAl3C didnot 

comply with the rrotifjcation to Respondent as set forth in TEX. ALCO. BEV. CODE ANN. $ 6  1.03 1 (b), 

Therefore, Respondent argues that because the Commission did not properly notify Respondent ofP&.J 

Food Store's expired license and permit, Respondent was not in violation of sellkg to abushess with an 

expired license or permit. 

Respondent also arguedit tookreasonable steps to prevent the act or omissionregarding thesale 

in question. 

A. Evidence 

The TARC presented three &%its, all ofwhichwere admitted. Nundm one is the Commission's 

- Offense Repo* numbecho was theRespondent's October 25,2002 invoice; andnumber threewas the 

Cornmission's record of expired permits and licensm, 9/13/02 to 9/19/02. The Commission also 

presented Steven Poole, Commission Agent, as as witness. 

The Respondent presented Bradley Wolfe, V.P. of Hutnan Resources, and Keith McCIain, a 

supervisor. 

Agent Poole testified that, while conducting an out-of-hsinew investigation ofP&TFaod Store 

onNovember 7,2002, he discovered that Respondent had made a delivery of beer to P&J Food Store 

on October 25,2002. P&a Food Store" permit expired on August 30,2002. Agent Poole thereafter 

in tervietvedKeith McClain, who told Iiim employees ofRespondent had made the delivcsy on the datc in 

ques thn. Mr. McClajn fiuther informed Agent PooIe tbat the drhers making the deliveries %ere ias.tnrcted 

to  check that the licenses and permits of zhc rctail stores w,tel.t: cu~rn l t .  
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Bradley Wolfe, V.P. o f H m  Resources for Respondent, test5edthattheDirector of the territory 

encompassing P M  Food Store was Keith McClah. To his knowIedge, Directors are told by drivers if 

licenses areexpired He didnotknow ofthe Connnjssioa'swebsite thatprovides suchinformation. He 

also stated that there was a training program for delivery drivers, at which time they would have been 

informed of the need to check permits and licenses when deliveries were made. 

Keith McClain testified that hewas the sales supervisor during the time in question. He testified 

that at the time m question, the company provided a monthly print-out for safes representatives of customers 

regarding licenses and permits. He does not believe that P&J Food Store was on the list before the 

October25,2002, delivery, and that the omissionwould have been an error. The first time h e h e w  that 

P&J Food Store's permit was expired was sometime inNovember, 2002, and the first time he checked 

the Comndssioon web site regarding license and permit expirations was thebeginning of2003. He also 

testified that Robert Cu&@mwas the supervisor of drivers for the ateaP&J Food Store was in at the 

- time ia question. Robert Cunningham did not testrfy. 

It is not disputed that Respondent is a distributor wholesaler. The only issum kfore the ALJ are 

whether the Commission9 web page constituted notification pursuant to 9 61 -03 1 (b); and whether 

Respondent failed to take reasonable steps to prevent the act or omission. 

Regarding~enotificationissue, theAWnotesthaf 16TAC 3 33.32 (Rule33.32) specificallyrefm 

to  TEX. AI~CO. BEV. CODEANN. Ij 61-03 I (b) (Section 61.031(b)). T h e m  believes tha.Rule 33.32 

speaks for itself. It clearly and unmbiguousIy states that the expired licenses w permits containzd in the 

Conlmission's Internet web page shallbe tl~enotification to wholes alers required by Section6 1 .03 1 (b). 

The ALJ is not granted authority to rule on the validity of anile. TEX. GQv'T CbnB Awl. $200 1.038. Tbe 

testimony ofAgent Poole, and the Commission's exhibits cfearlyshow that PBJ Food Store's expired 
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license and permit were postedon the Commission's web page for the  week of September 13-1 9,2002, 

approximately onemonth priorto bththe date o f  delivmy oftbe dcohol on October 25,2002, and prior 

to the date when t he  order was takenbyRespondmt7s sales representative. The evidence further shows 

that Rule 33.3 2 was in effect November 2 1, 1999. 

Respondent a p e s  that the Commission's web page notification does not comply with Section 

6 1.03 1 (b), in that theweb page does not "promptlynotify eachwholesal -...that the holder's r e t d  license 

has expired.. ." Respondent argues tbat something akin to "specific, personal communication" is required. 

T h e m  notes that it iscurious h a t  in this case, a wholesaler of alcoholic beverages was not aware of a 

rule enacted by its regulating agency, from 1 999 until 2002. Whether this is because ofthe agenq's failure 

to communicate the rule to its regdated en ti ti^ , or whet her the R v d e n t  failed to keep up with new laws 

affecting its business (note the axiom, "Ignorance o fthe law is no excuse"), is not a necessary finding for 

the AW in tlis matter. The AW tin& more than sufficient evidence that the Conrmission gave the notice 

- it was required to give to Respondent regarding the expired license. 

Regard'mg whether the Respondent failed to take reasonable steps to p r m t  the sale on October 

25,2002, the ALJnotm that according to the tmtimonyaXeithMcClain, asupemisor of sales at the rime 

in, question, there were apparently three methods used by Respondent to assure that alcoholic products 

were not sold to purchasers without proper Jicenses or permits. The drivers are instructed to check the 

licenses or permits posted at the location. Additionally, Respondent had some type ofmonthly print-out 

that was circulated to sdes  supervisors which contained informtionas to purchasers licenses or permits. 

Finally, the sales representative who tookthe order fromP&JFood Store a b u t  thrce days prior to the 

actual delimry in question would have had the opportunity to check the license or permit posted at the 

store. 

Mr. McClain statedthat hewas in charge ofsalcs for P&3 Food Stores at the time, and apparently 

the name of P&J F ~ o d  Stores did not appear on the internal list circulated rnonthly by Respondent. Mr. 
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McClain states there must haveken amistake by~irhoeverput tqetherthe list by Respondent, but he did 

not know how this list was compiled, or who compiled it. 

It is clear that the delivery drivers did not check the posted expired license when making the 

delivery, or ifthey did, they made the delivery in spite ofthe expiredlicense. No delivery dl-iwers testified. 

Additionally, the sales representative, who took the order at PMFood Store three days before 

the delivery, either did not check the posted expired ticenseat thestore, or ifie did, took the ardcr in spite 

of the expired license. 

The firsttimeMs. McClain hewthatP&J's licensewasexpiredwaslateNovember,20612. He 

was not aware ofthe Commission's web page regarding the license status ofpurchasers un ti1 the beginning 

of 2003. 

Bradley Wolfe did not know of the Commission's web page until this hearing. hh. Wolfe also 

stated that directors in charge ofdrivers depend an the drivers to informthem ofexpired l i m e s  o r p d t s  

at the time of delivery. 

M e t  considering the evidence, the ALJ finds that Respondent did not take reasonable steps to 

prevent the sale of  beer to P&S Food Store on October 25, 2002. The predominant method the 

Respondent had for checkingretafilicenses was for the delivery drivers and sales representatives to check 

the 'licenses atthestorm at the t h e  of sale, and at the time of delivety. The evidenceshowed this method 

failed. 

The only other clleck by Respondent was the mysterious in tmal  monthly print-out that Mr. 

McClain t es t ified w as originated by unkmown administrative pmonnel for Respondent, and theo circulated 

monthly to various saJes personnel, including himself. Either that document, wbichwns not presentedat 
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the hearing, was incorrect, or Mr. McCIah missed the expired license ofP&J Food Store contained in that 

print-ou t. 

Selling almhlickverages only to bwinesses that are properly limsed or permitted is one ofthe 

very essences of Respondent's business. The evidence shows that apparently no one at Respondent's 

business even knew a b u t  the Com'ssion\ web page, nearly three years after the mle was enacted Had 

the Respondent been monitoring that web page, and informing their sales representatives, the sale that 

originated the delivery may not have been made in the first place. The ,4LJ finds that, considering all the 

evidence, the Respondent did not take reasonable steps to prevent the sale. 

Regarding whetha the delivery drivers to P&T Food Store nn the date in question were individuals 

employed by a person in a supervisory position, the ALJ h d s  more than sufficient evidence that Mr. 

McClain, who testified, and Mr. Cuntlingfzarll,who's m e  was testified to, were supervisors Incharge of 

.- either the sales representative who took the order, or in charge of the delivery drivers who made the 

delivery in question. 

Although the Commission requested a cancellation of Respondent's licenses for 14 days, or a 

$1,500 per day penalty inlieu ofcancellation, the ALJ does not agree. After reviewing all the evidence, 

the ALJ notes that h i s  is the first instance ofsuch aviolationbythe Respondent. The amount ofthesaje 

wasrelativelysmall. ~e$21,000pendtysemexcessiveunderthesecircumstances. The ALJwould 

recommend a four day suspension, or $1,500 per day in lieu of mspensioa. 

V . PROPOSED FINDINGS OF FACT 

1. Del Papa Dis tnit ing Co., T J . ,  (Respondent), 4 1 0 El- 1 0 Soutb, Beaumont> Jefferson Co., Texas 
777 07, hoIds a Branch Distributor's License and a General Distributor's Lccnse, BC-24 1 174 
and BR-24 1 173, issued by the Texas Alcoholic Beverage Commission (Commission). 
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2. On September 13, 2004, the Commission sent a Not~ce of Hearing ta Respondent. 

3. The hearing was convened on October 28, 2004, at the ofiices of the State Office of 
Administrative Hearings in Houston, Harris County, Texas. Respondeat appeared and was 
representedby E. Eugene Palmer, attorney. The Comrrrissionwas represented by Dewey Brackin, 

- - -  - .  
attorney. 

On October 25, 2002, employees of Respondent delivered alcoholic beverages valued at 
$9 13.98, to PWPood Store, 670 Washington, Beaumont, Jefferson Co., TX(P&J Food Store). 

On October25,2002, P&SFood Store's license and permit to sell alcohol, BE-258 147 and Q- 
2 17422, were expired, and bad expired, as of August 30,2002. 

As of September 9,2002, P&J Food Store's expired permit and license BF-258147 and Q- 
2 17422, were listed as expired on the Commission's web page. 

On or about October 23,2002, Respondent's employee took an order for the sale of alcoholic 
beverages to P&J Food Storc, in the stmount of $91 3.98. 

On November 7,2002, P&J Food Store had posted at i ts  location in Beaumont, Texas, an 
expired permit and license, B F-258 1 47 and 4-2 1 7422. 

On October 25, 2002, employees of Respondent delivering alcoholic beverages vducd at 
$9 13 -98, to P&J Food Store, 670 Washington, Beaumont, Jefferson Co., TX, failedto notice or 
failed to heed the expired license and permit posted at P&J Food Store. 

On or about October 23, 2002, Respondent's employee who took an order for alcoholic 
beverages at the PMFoodStore, 670 Washington, Beaumont, Jefferson Co. TX, failed to notice 
or failed to heed the expired Jicense and permit posted at P&J Food Store. 

On or about October 25,2002, Keith McClain was Respondent's employee and supervisor of 
s d s  for P&J Food Store, Beaumont, Texas. 

Prim to the order taken for and delivery of alcoholic beverages by Respondent to P&J Food 
Store, 670 Washington, Bea~irz~ont, Jefferson Co., TX, on or about October 25,2002, Keith 
McCtain, ampervisor and employee ofRespondent, failed to notice the expired license and pennit 
listed in Respondent's internal monthly printout regarding retail licenses and permits of 
Respondent's customers, or the jnternal monthly printout hiIed to list PWPood Store as having 
an expired license and permit. 
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As of October 28,2004, the sale and delivezy of alcoholic beverages 6omRespondent to P&J 
Food Store, Beaumont, Texas, was the only such violation by Respondent. 

Vf, PROPOSED CONCLUSIONS OF LAW 

- -- - ---- - -.-+ -- -- - - - -. -.- - . - -  - -- - 
The Texas Alcoholic Beverage ~~mmiss ion  has jurisdiction over this matter pursuant to TEX. 
m o .  Bw. C O D E N .  §?$ 6.01,61.71, and 67.73. 

The State Ofice ofAbinistrative Idearings has jurisdict ion to conduct the administrative heating 
in this matter and to jsme a Proposal for Decision containing Findings of Fact and Conclusizxls of 
Law pursuant to TEX. A ~ o .  BEY. C O D E A ~ .  $5.43, and TEX. GOvT CODE AM. ch. 2003 . 

Proper and timely notice of the hearing was given to Respondent pursuant to TFX. mV"r CODE 
A~T. ch. 2001, and 1 TEX. h ~ m .  CODE § 155.55. 

Pursuant to the Proposed Findings of Fact, and TEX. UO. BEV. CODE Ahw. g!j 6.01, 
6 1.7 1 (a)(l), 61 -74, 64.0 1, and 66.01, on October 25, 2002, Respondent sold or delivered 
alcoholic beverages to a business that had an expired license and permit. 

Pursuant to the Proposed Findings of Fact, and TEX. WO. BEV. C g n ~  Ahw. 8 62.86, an 
individual employed by the Respondent in a supervisory pos ition fded to t ake  reasonable steps 
t o  prevent the October 25,2002, sale by Respondent to a business that had an expiredlicensc or 
permit. 

Pwsumt to TEX. UO. BEV. CODE ANN. 8 8 6 1 .03 1 (b), the Commission promptly notified 
Respondent, a who lesala who regdark supplies retders in the geographic area, that the holder's 
retail license was expired or had been suspended. 

Based on the foregoing ProposedFhdings efFact andProposed Conclusions oflaw, a fow day 
suspension ofRespondent5 license is warranted pursuant to TEY. m O .  BEV. CODEAW. 
6 1.74. 

Pursuant to T EX. &o. BEV. C~DEANN. 5 11.64, Respondent shodd be allowed to pay a $1,500 
per day civil penalty in lieu of suspension of its license. 

SIGNED December 28, 2004. 

STEPHEN .I.   URGER 
ADMTNJSTRATm LAM' JUJlGE 
STATE OFFICE OF ADMINISTRATXTVE HEARINGS 


