DOCKET NO. 600540

IN RE DOYLE LEE FULLER § BEFORE THE
D/B/A CLUB FRENNADNA’S §
LICENSE NO. BG281960 §
§ TEXAS ALCOHOLIC
§ :
TARRANT COUNTY, TEXAS §
(SOAH DOCKET NO. 458-03-2336) § BEVERAGE COMMISSION

ORDER

CAME ON FOR CONSIDERATION this 6th day of October 2003, the above-styled and
numbered cause,

After proper notice was given, this case was heard by Administrative Law Judge Monica
Garza. The hearing convened on June 20, 2003, and adjoumned on June 20, 2003. The
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact
and Conclusions of Law on July 21, 2003, This Proposal For Decision (attached hereto as
Exhibit "A"), was properly served on all parties who were given an opportunity to file Exceptions
and Replies as part of the record herein. No exceptions have been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this
Order, as if such were fully set out and scparately stated herein. All Proposed Findings of Fact
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are
denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter § of the Texas Alcoholic Beverage
Code and 16 TAC §31.1, of the Commission Rules, that the renewal of License No. BG281960
is hereby GRANTED.

This Order will become final and enforceable on October 27, 2003, unless a Motion
for Rehearing is filed before that date,

By copy of this Order, service shall be made upon all parties listed below, in the manner
indicated.



SIGNED this 6th day of October, 2003.

/be

The Honorable Monica Garza
Administrative Law Judge

State Office of Administrative Hearings
VIA FAX (817) 377-3706

Morris Overstreet

ATTORNEY FOR RESPONDENT
PO Box 12817

Austin, TX 78711

On Behalf of the Administrator,

-/ ?f/w?cgﬁgw

Jeanrfe}é Fox, Assistant Admi}niséator
Texas Alcoholic Beverage Commission

CERTIFIED MAIL NO. 7001 2510 0003 8687 1359

DOYLE LEE FULLER

D/B/A CLUB FRENNADNA'’S
RESPONDENT

1905 E Vickery St. ‘A’

Fort Worth, TX 76104-1832

CERTIFIED MAIL NO. 7001 2510 0003 8687 1366

Timothy E. Griffith

ATTORNEY FOR PETITIONER
TABC Legal Section

Regulatory Division

Fort Worth District Office
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EROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission (TABC
enforcement action agamnst Doyle Lee Fuller db/a Club Frens.
alleged that Respondent possessed an unauthorized alcoholic bes
engaged in a subterfuge or unauthorized use of its permit and
Alcoholi¢c Beverage Code. Petitioner requested that Respondent
For reasons discussed in this proposal, the Administrative Law
cancellation of Respondent’s permit and license.

I. JURISDICTION, NOTICE, AND PROCED:

TABC hasjurisdiction over this matier under TEX. ALCO
and 61.71(a)(1) and (). The State Office of Admnistrative [ear
all matters related to conducting a hearing in this proceeding, incl
for decision with proposed findings of faci and conclusions of 1
ANN, ¢h. 2003, '

On May 16, 2003, Petitioner issued its notice ofhearing,
via certified mail, return receipt requested. The notice contained
nature of the hearing; a statement of the legal authority and junisd:
to be held; a reference to the particular sections of the statutes an
statement of the matiers asserted, as reguired by TEX, Gov't
was successfully delivered to Respondent’s atiorney, as eviden
receipt.

On June 20, 2003, a hearing convened before SOAH

Bowie Blvd., Suite 400, Fort Worth, Tarant County, Texas.
hearing by Timothy Griffith, TABC Staft Attorney. Responden:
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EFORE THE STATE OFFICE

OMINISTRATIVE HEARINGS

staff (Petitioner) brought this
Ina’s (Respondeny). Petitioner
‘age on its licensed premises and
ense, in violation of the Texas
vermit and license be canceled.
dge (ALJ) recommends against

RAL HISTORY

v.CODE ANN. ch. 3 and §§25.04
25 (SOAH) has jurisdiction aver
1ng the preparation of a proposal
. pursuant to TEX. GOV'T CODE

rected to Respondent’s attorney,
statement of the time, place, and
tonunder which the hearing was
ules involved; and a shot, 'plain
2 ANN, § 2001.052, The notice
1 by the signature on the retum

T Monica Garza at 6777 Camp
Aitioner was represented at the
-ppeared and was represented by
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its attorney, Morris Overstrect. Following presentation of evidy

2003,
II. DISCUSSION
A. Background

Respondent holds Wine and Beer Retailer’s Permit, BC.

Premise Late Hours License, BL-281961, issued by TABC, 1.

Vickery Street *A,> Fort Worth, Tarrant County, Texas. See
location comprise Respondent’s premises. On May 31, 2002, th.
“Pink Lady,” “19” Hole,” “Honey Blues Club,” and “Vernon ¢
date, TABC Agent Tana Watkins conducted an inspection of R
this enforcement action by Pctiticner.

B. Possession of an Unautherized Alcoholic Reverage

1. Evidence

Petitioner asserts’ that Respondent possessed an unaw
licensed premises on May 31, 2002, In support of this assention.
her inspection of the “Pink Lady” portion of Respondent’s
Seagram’s Extra Dry Gin on a }edge sepansting the larger Ho

gentlemen were playing dominoss. Agent Watkins stated the bo:

and could have been served to apatron. Although she conceded ¢
to take distilled spirits onto the premises for their persoual consu
such customers must maintain possession of their liquor bortlas.

gentlemen playing dominoes claimed ownership of the gin boy

reach of this group of domino players. However, she indicatew

appeared to contain brandy and whiskey.

Respondent offered evidence that a regular patron, Cur
onto its premises. Elijah “Buddy” Dixon, Jr. testified that he T
present at the “Pink Lady” on the night of Agent Watkins’ inspec;
brought the gin bottle to the club, as he docs regularly. Mr. pixa
ups” to accommedate patrons who wish o bring their own liquo.
she helps run Respondent’s club, and that the club sells ice
accommodate pawrons who wish to bring in thetr own liquor.

. the record closed on June 20,

81560, and Retail Dealer's On-
ils premiges Tocated a1 1903 E.
| smaller establishments at that
- establishments borerthe names,
elt's House of Blues.” On that
nondent’s premises, resalting in

rized alcoholic beverage on its
:ent Watkins testified that during
+misas, she located a bottls of
irom = area where a group of
e was accessible to the permittes
{t customers are Jegally penmitted
.plion, Agent Watking stated that
-he acknowledged that one of the
- and that the bottle was within
hat the cups at the domino table

Johnson, brought the gin bottle
‘ps run the club. ard that he was
.. He indicated that Mr. Johnson
indicated that the club sells “set-
Genia Jackson also testified that
oda, juice, and plastic cups 1o
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z. Analysis

In reference to Respondent’s ability 10 possass a bottle
BEV. CODE ANN. § 25.09 provides as follows:

No wine and beer retailer’s permittes, nox office-
may possess distilled spirits or liquor containing «
14 percent by volume on the licensed premises.
4
Although a bottle of gin, clearly in excess of 14 percent a
the licensed premises, the ALJ finds the bottle was in the
Respondent. The evidence established that Mr. Johnson, a regu:
his gin bottle to the “Pink Lady,” and that the gin bottle was
played dominoes with other patrons. The fact that Mr. Johnsor
when Agent Watkins arrived does not necessarily mean that he I-
botile. The ALJ finds that Respondent did not possess the prohit-
by Petitioner. '

C. Subterfuge er Unauthorized Use of Respondent’s Per-
1. Evidence

Petitiorer asserts that Respondent failed 10 meintain &=
preruises by leasing the “Vermon Garrett’s House of Blues” ¢lubh
testified thet during her inspection, Doyle Fuller indicated that
premises to Mr. Garrett for 51,000 amonth. She acknowledged v
the existence of a lease between Respondent and Mr. Garrett, but.
“Vemon Garrett’s House of Blues,” was consisient with the in:
Fuljer.

Respondent denied the existence of any type of lease &
Garrett testified that he i3 a recording artist, and that he travels 1.
as an entertainer. He denicd leasing, operating, or selling wine an
of Blues” or any other club. Mr. Garrett indicated that he had alt
to help attract customers to-the club. He stated the only financ
Respondent involved money paid to him by Respondent for any :

2. Analysis

in reference to Respondent’s duty to maimntain exclusive ¢

Bev. CODE ANN. § 109.53 provides as follows:

3o onits premises, TEX. ALCO.

of the permittee,

. Ohol in excess of

ohol by volume, was present on
3zession. of Mr. Johnson, nor
- patron of Respondent, brought
hin teach of Mr. Johnson as he
a3 not actively consuming gin
1relinquished contrel of his gin
«d alcoholic beverage as alleged

13¢ and License

sive possession-of is licensed
Vernon Garreft. Agent Watkins
2 rented out this portion of the
1t she did not atternpt to confirm
serted that the narne of the club,
-nation she obtained from Mr.

-eement with Mr, Garrett, Mr
mghout the couniry performing
~eer at "“Vernon Garrett’s House
“¢d Respondent to use his name
. dealings between Jumself and
:oked performances of his band.

1ol ofits pfemises, TEX. ALCo
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" Every permiutee shall have and maintain exclus occupancy and
control of the entire licensed premises in every pl  se of the su;rage,
distribution, possession, and fransportation and s.- 2 of al} alcoholic
beverages purchased, stored or sold on the licens. -{ premises. Any
device, scheme or plan which surrenders control £ the employees,
premises Ot business of the permittee 1o perse s other than the
permittee shall be vnlawful. :

The only evidence provided by Petitioner as to the existe

NO. 141

;¢ of a lease agrecment between

Respondent and Mr. Garrett is the conversation with Mr. Fuller = relaved by Agent Watkins. The

ALJ notes that Agent Watkins did not make any further fnvestip

won regarding the existence of a

lease agreement. Agent Watkins® bzlielin the existence of aleasc greement could reasonably have
resulted from a miscomumunication by Mr. Fuller. Such miscor aunication could have occurred
when Mr. Fuller explained Respondent’s relationship with Mr. Ga- ott after Agent Watkins inquired
regarding the club name, “Vernon Garrett’s House of Bloes.” As . (dicatcd by Mr. Garrett. no such
lease agreement existed, and he simply bad allowed Respondent 5 .¢ use of his name 10 help attract
customers to the club, Based on the cvidence presented, the Al ° finds that Respondent did not
surrende? exclusive control of a portion of its premises 10 Mr. (. reit as alleged by Respondent.

TXI. PROPOSED FINDINGS OF FCT

1. Doyle Lee Fuller d/b/a Club Frenuadna's (Respondent)  olds Wine and Beer Retailer's
Permit, BG-28 1960, and Ratail Dealer’s On-Premuse Late | wurs License, BL-281961_ issued
N by the Texas Alcoholic Beverage Commission (TABC), 1 - its premises located at 1905 E.

Vickery Strest ‘A, Fort Worth, Tarrant County, Texas.

2. Several smaller establishments at that location comprise - -spondent’s premises. Op May
31, 2002, these establishments bore the names, “Pink L 1y, “19* Hole,” “Honey Blues
Club,” and “Vemon Garrett's House of Blues.”

3. On that date, TABC Agent Tana Watkins conducted anins) tion of Respondent’s prernises,
resulting in this enforcement action.by Petitioner.

4. During her inspection of the “Pink Lady” portion of Respu lent’s premises, Agent Watkius
located a bottle of Seagram’s Extra Dry Ginon a ledge sep. -ating the larger bar fron an area
where 2 group of gentlemen were playing deminoes.

3. Curtis Johnson, a regular patron of Respondent, had bre. zht this gin boftle to the “Pink
Lady,” and the gin bottle was within reach of Mr, Johnson  he played dominoes with other
patrons.

6. Respondent.did not possess the gin bottle.

PROPOSAL FOR DECISION
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Vernon Garrett, a recording artist, allowed Responden
customers to the “Vernon Garrett’s Fouse of Blues” por

The only financial dealings between Mr. Gamrelt and Re
the entertainer by Respondent for any booked pecformar:

Mr. Garrett did not lease, operate, or sell alcoholic bevera.
Blues.”

On May 16, 2003, TABC staff (Petitioner) issued il
Respondent’s attorney, via certified mail, renum rece
successTully delivered to Respondent's attorney, as evide:
receipt.

The notice contained a staternent of the time, place, and

of the {egal authority and jurizdiction under which the heq:

the particular sections of the statutes and rules mvolved:
matters asserted. '

On June 20, 2003, 2 hearing convened before State O
(SOAH) Administrative Law Judge Monica Garza at 67°
Fort Worth, Tarrant County, Texas. Petitioner was repr.

" Gniffith, TABC Staff Attomey. Respondent appeared av:

Morris Overstreet. Following presentation of evidence, U

YV, PROPOSED CONCLUSIONS O:

TABC has jurisdiction aver this matter. TEX. ALCO. BEV.’
61.71(a)(1) and (9).

SOAH has jurisdiction over matters related to the h=ariu;
authority to issue a proposal for decision with propoged t
taw. Tex. Gov'T CODE ANN. ¢ch. 2003,

Petitioner issued proper and timely notice of the hearing.

Petitioner failed to demonstrate Respondent’s possessr
beverage on its licensed premises. TEX. ALCO. BEV, Car

Petitioner failed to demonstraie Respondent’s subterfuge
and license. TEX. ALCO. BEV. Cong AN, § 109,53,

PROPOSAL FOR DECISION

st reguesied.
..2d by the signature on the retum
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'0 use his name 10 help attract
1 of Respondent’s premises.

ondent involved rmoney p:ud to
‘s of his band.

2s at “Vernon Garrett’s Bouse of

notice of heaning, directed 1w
The notice was

ture of the hearing: a stateinent
ng was o be held; a reference to
:d & short, plain statement of the

ice of Administrative Hearings

* Camp Bowie Bivd,, Suite 400,

anied at the hearing by Timothy
was epraseated by 45 attemey,
record closed on June 20, 2003,

LAW

ODEANN.ch. Sand §§25.04 and .

.t this proceeding, including the
dings of fact and cenclusions of
£X. GOV’ T CoDE ANN. ch. 2001

a1 of an unauthonized alcoholic
ANN. §25.09.

s unauthorized use of its permit
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~ 6. Respondent’s permit 2nd license should not be canceled

SIGNEDthis 2 1st day of Tuly, 2005

MONICA GARZ
ADMINISTRATIVE L

Hasun.

& JUDGE

NDO. 141

STATE OFFICE OF A MINISTRATIVE HEARINGS
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