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PROPOSAL FOR DECISION 

The Texas AIcoholic Beverage Commission staff (Staff) brought this disciplinary action 
against Zoli's Billiards and Sposts Bar (Respondent), alleging that on or about July 19, 2000, and 
June 15, 2001, Respondent's president, Rchard Merchant, pmonaIly breached the peace on 
Respondent's premises or improperly supervised athers who breached the peace on Respondent's 
premises. The Administrative, Law Judge (ALJ) finds Staff has proven the allegations and 
recommends that Respondent" permits be suspended for twenty days. 

- 

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

No contested issues of notice, jurisdiction, or venue were raised in this proceeding. 
Therefore, these matters are set out in the findings of fact and conclusions of law without further 
discussion here. 

On September 30,2003, a hearing was isheld before Jerry Van Hamme, ALJ, State Office of 
Administrative Hearings, at the Grayson County Courthouse, Sherman, Grayson County, Texas. 
Staff was represented by its attorney, Timothy G ~ 8 i t h .  Respondent was represented by David Ell, 
attorney. The record was closed on that date. 

11. LEGAL STANDARDS AN]) APPLICABLE LAW 

Pursuant to TEX. ALCO. B W .  CODE ANN. 5 32.24, the commission or adanhistrator may 
suspend or cancel a private club registration permit after giving the holder notice and the opportunity 
to show compliance with the requirements of law for the retention of the pennit if the .commission 
or the  administrator finds that: (1) a breach of the peace hw occurred on the premises covered by the 
permit or an a premises under the control of the hoIder; and (2) the breach o f  the peace resulted from 
the holder's improper supervision of a person who was allowed -- on theqremises -- covered by the - -.-- -r-r-<e "G 7 - permit or on a premises under the holdets control. -.. , , . - , , . 
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Punuant to T'Ex. ALCO. BN. CODE ANN. 3 11.49, "premises" means the grounds and all 
buildings,vehicles, and appurtenances pertaining to the grounds, including any adiacent premises 
if they are directly or indirectly under the control of the same person. 

Ill. EVIDENCE 

A Sta Ws Evidence and Contentions 

t July f 9,2000, Breach of the Peace 

a Brian Russell 

On JuIy 19, 2000, Brian Russell was employed by a business providing services for 
handicapped persons located at Suite C, 2700 T m m a  Parkway, Sherman, Grayson County, Texas. 
Respondent's establishment (hereinafter Zoli's) was located at Suite B of that same address. 

The two businesses shared a parking lot, although one or more parking spaces were reserved 

- by the landlord for use by M i .  RusseII's employer and its customers. One parking space in particular 
was specificalEy marked as a handicapped-only space and was dedicated by the landlord to the 
exclusiveuse of Mr. Russell's employer and its customers during working hours. This  parking space 
was painted, marked, and designated with a sign as a handicapped parking space, and had been so 
designated since 1999. Tt also had an adjoiningwheelchair ramp. It was available for use by Zolls 
customers after 5:00 p.m., but prior to 590 p.m. was reserved for Mr. Russell's employer. 

Richard Merchant, president and owner of Zoli's, had a history of parking h this handicap 
parking space prior to 5 : 00 p.m,, aIthough it was resewed at that time for customers ofMr. R~lssell's 
ernpIoyer. 

On July 19, 2000, at approximately 3:00 p.m., Mr. Russe'lf obsened that Mr. 
Merchant had once again parked his personal vehicle in the handicapped-only parking space. Mr. 
Russell therefore photographed Mr. Merchant's vehicle parked in this space. He putrcularly lined 
up photos to show the "handicap only" sign in the picture dong with Mr. Merchant's vehicle, Mr. 
Merchant, observing Mr. Russell photographing his vehicle, approached Mr. Russell. demanded the 
camera and fh, and, when Mr. Russell refbsed, hit Mr. Russell on the shoulder, struck him on the 
ankle, jerked the camera out of his hand, threw the camera to the ground, took the batteries out of 
the camera, and left. 

Mr. Merchant was subsequently asrested for robbery as a result of this event. 



b Johnnie McCullovgh 

JohnnieMcCulbugh was employed by Mr. Russell's employer on July 19,2000, and testified 
that approximately ninety percent of her employer's customers used wheelc2lairs or scooters and 
therefore needed the handicapped parkmg space. She also testified that the space was clearly marked 
with a sign indicating it was for handicapped drivers only, and that Mr. Merchant's parking in this 
handicapped space had been an on-going problem. Although she did not remember the details of 
the actual confrontation between Mr. Russell and Mr. Merchant, she did observe Mt. Merchant 
picking up the camera batteries aftenvards and leaving with them. 

2 Jme 15,2001, Breach of the Peace 

a Marissa Townsend 

KIarissa Townsend testified that on Jude 15;200 1, at approximately 2:00 a.m., she was, by 
her own admission, intoxicated. She was riding in a vehicle with some fiends and stopped in 
Respondent's parking Iot, where she observed her cousin and bis girlfriend, arguing. Intent upon 

- breaking up the argument, she left her vehicle to walk across the parking bt and tak to them. 
However, according to her testimony, asshe crossed the parking lot, Mr. Merchant suddedyran out 
of Zoli's leading 15 or 20 people behind him and punched her in the face - breaking her nose, cutting 
her face with his ring, and momentarily knocking her unmnscious. According to Ms. Townsend, 
Mr. Merchant" attack atas unprovoked and unexpected, particularly since she, on that date, stood 
approximately fwe feet six inches tall iu heels, and weighed approximately t I 0 to 1 15 pounds, while 
Mr. Merchant was appreciably larger and heavier. After regaining consciousness, but before going 
to the hospital, she observed numerous other fights accurring in the parking lot, including fights 
involving Mr. Merchant. 

b Davna Pawell 

Davna Powell testified she was in the vehicle with Ms. Tomend on June 15, 2001, at 
approximately2:OQ a.m. Although she did not see Mr. Merchant strike Ms. Townsend, she did see 
Ms. Townsend lying on the ground, surrounded only by Mr. Merchant, Ms. Townsend's cousin, and 
tbe cousin's girlfriend. She also heard Mr. Merchant's son, who was in the parking b5 exclaim, 
"Dad, you hit a girl." She further testified that at some point thereafter one as two other women 
began striking Ms. Townsend. 




















