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O R D E R  

CAME ON FOR CONSIBERATION this 29th day of November, 2004, the above-styled 
and numbered cause. 

After W r  notice was given, this case was heard by Administrative l a w  Judge Brenda 
Coleman. The hearing convened on September 3, 2004, and adjourned on September 3, 2004. 
The Administrative Law Judge made and filed a Pmpusal For Decision containing Findings of ~ i c t  
and Conclusions of Law on November 1,2004. This Proposal For Decision was properly served 
on all parties who were given an opprtrmnity to fiIe Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Cunc'tusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For D~ i s ion  and incorporates those Findings of Fact and Conclusions of. l a w  into this 
Order, as if such were fully set out and ~ a r a t e l y  stated herein. All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

JT IS T E E R E I F o ~  ORTIERED, by the Assistant AdminEstmtor of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5; of the Texas Alcoholic Beverage 
Code and 16 TAC $3 1.1, of the Commission Rules, that the permits or licenses be GRANTED. 

This Order will  become final and enforceable on December 20,2004 unless a Motion 
for Rehearing is filed before that date. - 



By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 

SIGNED this 29th day of November, 2004 

On Behalf of the Administrator, 

J* Fox, Assistant ~ d r n i n i s ~ t o r  
Texas Alcoholic Beverage Commission 

The Honorable B m d a  Coleman 
Administrative Law Judge 
State Office of Adrnini strative Hearings 
VIA FAX (214) 95M611 

Stephen Shaw 
ATTORNEY FOR RESPOZVDENT 
V A  FAX 2 14-920-249s 

Migueleno Restaurant & Club 
RESPONDENT 
3620 West Davis Street 
Dallas, Texas 7521 1-3 144 
C ~ 7 0 0 0  1530 0603 1926 6007 

PROTESTANTS: 

The Beverly HilEs 
Neighborhood Assoc. 
ATTN: Barbara Barbee 
303 North Barnett Ave, 
Dallas, Texas 752 1 1 
Via Fax 214 339 2789 

The El Tivoli Place 
Neighborhood h s o c .  
Attn: Linda Wise 
P.O. Box 225 121 
Dallas, Texas 75222 
Via Reg M a i l  



Dr. Elba Garcia 
Dallas City Councilmember 
Dallas City Hd 
Dallas, Texas 75201 
Via Reg Mail 

Timothy E. Griffith 
ATTORNEY FOR PETJTIONELC 
TABC Legal Section 

Licensing Division 

Dallas District Office 



EXHIBIT 1-1 
SOAH DOCKET NO. 458-134-7730 

TEXAS ALCOHOLIC BEVERAGE 
COMMISSION, Petitioner and Pro testant 

THE BEVERLY HILLS 
NEIGHBOREOOD ASSN., 
THE EL TIVOLI PLACX 
NEXGHl30RJ3OOD ASSN., AND 
DR ELBA GARCIA, DALLAS CXP7J 
COUNCIL MEMBER Protestants 

v. 

MXGUELENO RESTAURAhT & CL,UB, 
Respondent 

8 BEFORE THE STATE OF'F'TCE 
§ 
4 
§ 
§ 
§ 
§ 
8 
9 
§ 
§ 
§ 
§ 
5 A D M D W W T m  J3EANNGS 

PROPOSAL FOR DECISION 

Migueleno Restaurant & Club (Applicant), fded a renewalapplicationwiththe Texas AlcohoEic 

- Beverage Commission (Cornmission) for a Private Club Beer and Wine Permit, a Beverage Cartage 

Permit, and a Food and Beverage Certificate for a premises located at 3 620 West Davis Street, DalIas, 

Dallas County, Texas. Numerous citizens (Protestants) protest h e  issuance ofthe permits based on general 

welfare, health, peace, moral, and safety concerns. The Commission's stafF(Stag) joined in the protests. 

After considering the arguments and evidence presented b y the parties, the Administrative Law 

Judge (ALJ) finds that there is an insuficient basis .far denying the  applicationand recommends that the 

permits be issued. 

J. PROCEDURAL ELISTORY, NOTICE ANID JURISDICTION 

There are no contested issua ofnotice orjurisdiction in this proceeding. Therefore, these matters 

are set out in the proposed fmdings of fact and coaclusions cf  law without further discussion here. 

On S ep tembet3,2004, a hexkg  convened inDalIas, Texas, before ALJBrenda Coleman, State 

Office of Administrative Hearings ( S O W  The Applicant appeared and atas represented by Stephen 
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Shaw and David H$ attorneys. Stafwas represented at the hearing by Timothy Griffith, StafTAttomey. 

Protestants were represented by Barbara 3 arbee and Linda Wise, neighborhood residents. 

presentation of evidence and argument, the bearing concluded and the record closed on that date. 

1X. DISCUSSION APlFD ANALYSIS 

Protestants challenge the application onthe basis of 1 1.46(a)(8) oftheTexas AlcohoIicBeverage 

Code (Code). Section 1 1.46 (a)@) provides h a t  a permit may be denied ifhe Cornmission has reasonable 

 rounds to believe and fmds that "the place or manner in which the applicant may conduct his business - 
warrants the refusal of apermit based onthe genesalwelfare, peace, morals, and safetyafthe people and 

- on the public sense of decency." 

B. Arguments and Evidence 

I .  Protestants' Csse. 

The Protestants, who have the burden ofproof, oppose issuance ofthe permits on the basis that 

the place or physical location of the premises is in a dry area. Protestants also allege that the manner in 

which the premises has been operated violates the geaeralwelfare, health, peace, morals and safety of the 

people, and the public sense ofdecency due to numerous xeasons, including thelack of  control of activities 

on the premises, violent conduct, attraction of criminal activity, increased traffic and dangerous trafic 

conditjons, hit and run accidents, intoxicated patrons or patrons under the d u e n c e  o f  alcoholic beverages, 

urination in public, loud ooise, and late hours service of aIcohof ic beverages. 

Insupport ofits case, S taffpresented four exhibits' ard the testimony of two  witnesses, Barbara 

1 T m C  Exhibit No. 1 is Respondent's slgned green card. TABC Exhibit No. 2 is t h e  Notice of Hearing. TABC 
Exh_lbit No. 3 is a certified copy of Respondent" permits, violation history and 200 1 renewal application. TABC Exhibit 
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Barbee and Linda Wise, also Protestants. Tbe testimony of the witnesses is summarized below. Staff 

joined in tbe other Pro testants' arguments. Dr. Elba Garcia, Dallas city council member, did not appear 

for the hearing. 

Barbara Barbee 

Ms. B arbee is president of TheBeverly Hills Neighborhood Association. She is a home owner 

who lives eight blocks fromthepremises. She testified that thezoningregulations for the areawere recently 

changed. The premises are in a dry area, however, the City ofDallas granted Applicant anon-canforming 

use permit to operate in the location. Ms. Barbee stated that because the premises is located in close 

proxime to aresidential area, the residents are disturbed in their homes ifthe music is loud or Ifthe patrons 

are loud ontheweekend. She points to a specific incident on June 1,200 1, inwhichshe called the police 

- on multiple occasions because ofthe loud music created by a live band playing in the parking lot of the 

premises According to Ms. Barbee, tbis incident, coupledwith the June 200.1 shooting death of apatron 

by Applicant's securityguard in the parking lot, provoked her to fde this pro test.= On-the other hand, W. 

Barbee admitted that in the three years since she fded the protmt, she has not called the police to  complain. 

Ms. Barbee estimated that single family homes are located approximateIy 100 feet from the 

premises. She stated that residents living oaKramer Street complain about noise a t ~ d  traffic due to patroxls 

exiting the premises from the r ear p a r h g  lot and traveling through the neighborhood when there are events 

occurring on the weekend. These residents dso complain about peopleurinating in public and the f a d  that 

the establishment. is supposed to close at 2 a.m., but remains openunzll2-30 a.m. 

No 4 is the Beverly &l!s Veighhorhood Assn. protest File. 

2 Ms Barbee acknowledged that she has no personal knowledge of this incident or any other criminal acliviiy 
or violent conduc; a!leged to have taken place on Applicant's premises between January 1999 and June 2001. She 
became awnre of such disturbnnces fmra review of police xeports prepared by the Dallas Police Department. She stared 
she could not recall any pdcu lars  of tht: alleged incidents Ho police reports were offered into evidence during  he 
hearing. 
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- 

Ms. B arbee testified that she has filed pro tests against other private clubs in the nei&borhoad and 

personally objects to thenumber ofprivate clubs operating intheneighborhood. She acknowledged that 

Applicant is a restaurant which serves food and is popular in a neighborhood in which 8 5 percent of  the 

residents are ofHispanic descent. Also, she i s  not penondyf&arwithApplicant's owner and tbat she 

has never been inside the premises. 

Linda Wise 

Ms. Wise Is the Liaison for Governmental -airs with TheEl TivoliNeighborhood Association. 

She is a home owner who lives approximately a miIe from the premises. Ms. Wise testified tbat her 

neighborhood is not impacidby noise hmthepremises, however, theneighborhood has experienced 

traffic problems. She has reviewed police reports fled subsequent to 2001, whichmentionseveral criminal 

- offenses related to Applicant's premises, and evidence the criminal element drawn to the establishment. 

However, she did not provide any specific information regarding the alleged incidents. No such reports 

were offered into evidence during the hearing. 

2. Applicant's Case 

Applicant argues that the location of the establishment is entirely appropriate and does not 

negatively impact the community inthemannex alleged by Protestants. To the contrary, Applicant argues 

that the establishment bendts the community. In support ofits case, Applicant presented six exhibits and 

the t e s h o n y  offourteenwitnesses. Tbemajorityof~ewibesses offered testimony in ;57_upport ofrenewal 

of :he permits based on personalknowledge of the manaer inwhich Applicant has conducted its business, 

Applicants' charitable contributions to the neighloo rho o d and community, and the opinion that the premises 

are a safe place for family dining, dancing and other activities. The testimony of two o f  Applicant's 

witnesses is summarized below. 



S0.4H D O C m T  NO. 458-04-7730 PROPOSAL FOR DECISION PAGE 5 

Jose Jimenez 

Mr. Jirnenez, Applicant" owner and president, testified on his own behalf He stated that the 

premises ate a family-operated restaurant and private club which serves to benefit the people in the 

community. Ln addition to weddings and other social events, Applicant has sponsored athletic events for 

the children in the neighborhood, various charitable events, and political meetings to help promote 

improvement ofthe neighborhood and surrounding community. He has received many commendations. for 

being a good citizen and for the work done in the community. The majority ofthe patrons reside in the 

neighborhood and walk to the premises from the apartment complex located four or frve blocks away. 

Mr. Jimeneztesfliedthat the restaurant isapexl for bnchand dinner eachday. However, theclub 

is only open on Friday, Saturday and sometimes Sunday, depending on whether there is an event 

scheduled. Hours of operation are 10 a.m. to 10 p.m., Monday through Thursday; 10 a.m. to 2 a. rn , 

Friday and Saturday. Mr. Jimenez stated that the club is never open until 2:30 a.m. Beer and wine is 

served with dinner only to club members over 21 years of age. His employees have attended classes 

sponsored by the Commission, and they are Commission certified. 

According ta Mr. Jimenez, intoxicated individuals are never served alcohol on the premises. He 

employs four security officers to  keep the peace and patrol the prernises:He stated that he is not aware 

of any incidents involving patrons urinating jn public. Specfically, there are four large restrooms provided 

inside thepremises. Mr. J~enezdeniedthatafata1shoot~~lnvoIvin~oneofbissecurit~~o~cersoccurred 

on the premises in June 2001. He did admit that inFebruary200 1, anunknownshooter drove past the 

establishment and shot one bullet into the wall. He also stated that hthe samemonth his securhy oFicers 

called police to have agroup of intoxicated people arrested who refused to leave the premises after being 

told that  they could not enter the es t a b h b e n t .  The group was arrested for public intoxication 
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Father Pedro PortilIo 

Father PortilEe, a Catholic priest, testified that his church is in the process of building its own 

facilities in the neigbbosho o d. For the past three years, Mr Jimenez has helped his congregationwith fund 

raising events through the use of his premises for carnivzls and weekly meetings. He stated that 

Applicant's premises are a nice and safe place for organizations, youth groups and children to get together. 

Father Portillo testified that the parking lots for Applicant's premises extend mare than 1 OQ feet 

on either side. The closest ap artment complex is about three blocks away on the south side. The closest 

single family homes are four blocks away aa the south side. To the east is amechmc shop. A hotel is on 

the west side. Other business establishments are to thenorthofthe premises, butthey are far away. Father 

Portillo stated that he has never heard of any complaints from any of the people in that vicinity. 

FatherPortillo admitted that in June 200 1, his chrch hosted the outdoor carnival with the live band 

in the parking lot of Applicant's premises, whichresulted in complaints fromsome of the residents in the 

neighborhood. However, he stated that the church had obtained a permit from the City ofDalla for the 

activity and band. He also added that since h a t  incident, all events have takenplace inside the premises 

ta avoid a complaint of loud noise from the premises. According to Father PortilIo, he has been to 

Applicant's establishment at  night and has never observed any violent activity on the premises 

3. Analysis 

The issue Irr this case is whether Protestants have proved that issuance o f  the requested permits 

would create adetrimental eKecton the residentialneighborhoods a n d  thegeneral welfare, morals, and 

safety ofthe public. M e r  considering the evidence, the ALJ conc!udes that Protestant has notmet that 

burden. 
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Protestants challeaged the application on the grounds that the place or physical location ofthe 

premises is in a dry area. Based on Ms. Barbee's testimony, these areanumber ofprivate clubs located 

within the community. It is understandable that the Protestants want to  limit the number ofprivate cIubs 

in their neighborhoods That i s  not the issue to be addressed by t he  MS. According to Ms. Barbee, the 

zoning regulations were recently changed, however, the City ofDallas granted Appfimt anon-confoming 

use permit to operate at the location. Therefore, &at issue has been settled by the city. The only issue 

relevant here is whether the Commission permits should be issued. 

Protestants ako challenged the application on the grounds that the noise, traffic and activity ofthe 

patrons of the club pas e a threat to the general welfare, peace, morals, and safety of the community. 

Protestants' witnesses and evidence failed to estabjisbthat the permits should be denied, Itwas undjsputed 

that in June 200 1, therewas a noise problem associated with the premises as aresuJt of a live band playing 

in the parking lot. Applicant resolved the problem by moving all events insidethepremises. Father Portdo 

stated that the closest apartment complex is three blocks away; the closest single familyhome is Further, 

and no one living within approximately three blocks of the premises has Eodged a complaint. The AZS 

found his testimony to be credible. 

The evidence during the hearing was insufficier~t to establish that an increase in traffic or trafic 

hazard has resulted or  would result from the issuance of the requested permits. Thexe may have been a 

problem in the past concerning traffic from the club exiting from the rear of the premises and traveling 

through the neighborboods. However, an appelatemurt has noted, in similarsituatioas, that an applicant 

need not select a location virtually free of traEc hazards as a condition for receiving a permit 

The ALJ c a m t  conclude thzt the premises have been or would be operated in a manner in 

violation oftbe eenerdwehe,  - heaIth, pezce, morals and safety due to  the lack o f  control of activities on 

thepremises, vio1entconduct;or att~actionofcrfialactivi;ty. Protestants' evidence duriug thebearing 
. . 

3 Kernit Concerned Citizens Comrnrfree v. Colonial Food Siorcs, Inc., 050 S.W,2d 208 Uex.App.-El Paso 
1983, no wnt). 
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was insuficient. The ALP found the testimony of Applicant's witnesses to be credible. 

The ALJ s y m p a h e s  witb the Protestants and understands that they do not want the private clubs 

close to their homes. However, no Iegal basis was established at the hearing to warrant denial of the 

permits. 

TI. FINDINGS OF FACT 

1. M i g  eleno Restaurant &Club (Applicant), filed a renewal applicationwith the Texas Alcoholic 
Beverage Commjssion (Commission) for a Priva-te Club Beer and Wine Permit, a Beverage 
Cartage Permit, and aFood and Beverage Certificate for a premises located at 3620 West Davis 
Street, Dallas, Dallas County, Texas. 

2 Numerous citizens (Protestants) filed protests to the application. Staff joined in the protests. 

3 Staffissued a notice ofhearing n o t i i  all parties that a hearing would be held on the application 
and informing the pasties of the time, place, and nature of the hearing. 

4.  The hearing was held on September 3, 2004, in Dallas, Dallas County, Texas, before Brenda 
Coleman, an Administrative Law Judge (ALJ) with the St ate Office of AdministrativeHearhgs 
(SOAH). The Applicant was represented by Stephen Shaw and David Hill artomeys. 
Commission Staff appeared and was represented by Timothy Grfith, StaffAmrney Protestants 
were represented by BarbaraBarbeeand LindaWise,neighborhood residents. ,After presentation 
of evidence and argument, the hearing concluded and the record closed on that date. 

5 .  Altbotlghthepre~~sareinadryarea,theCityofDdashasgrantedApplicantanon-conforrxljng 
use permit to operate at the locatioa. 

6. There are a number of private clubs iocared witbin the community 

7 In June 2001, there was a noise problem associated with the premises as aresult of  a ibe band 
playinginthepark*iglot. Applicantresolved theproblembymovingalleventsi~idethepremises 

8. The c!osest apartment complex to the premises is threeblocks away; the closestsingIe f d y  Some 
is further. 

9. No one living withiin three to four blocks of the premises has lodged a complaint, 
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10. The evidence was insufficient to establish that anincreasein trafficor t r a c  hazard has resulted or 
would result tiom the issuance of the requested permits. 

1 1 .  An applicant need not select aJ~cationvimdly fiee of traffic hazards as a condition for receiving 
a permit. 

2 2. There was insufficient evidence presented at the hearing demonstrating issuance ofthe permits 
wouldviolate the genwalwelfare, health, peace, morals, or safetyofthepeople or the public sense 
of decency. 

In. CONCLUSIONS OF LAW 

1.  he   ex as Alcoholic Beverage Commission has jurisdiction over this matter pursuant to TEX. 
AZCO.BEV. CODEANN., Chapters 1 and 5 and $5 6.01, 11.61 and 11.46. 

2. The State Office o f  Administrative Hearings has jurisdiction over dl matters related to conducting 
a hearing in this proceeding, induding the preparation ofaproposal for decision witb Gndings of 
Fact and mnclusions of law, pursuant to TEX. G O V T  CODE ANN. Chapter 2003. 

s. Notice of the hearing was provided as required by the Administrative Procedure Act, TEX. 
GOV'T CODE ANN. $5 2001.051 and 2001.052. 

4. A preponderance of the evidence does not show that issuance of the requested permits will 
adversely afFect the safety of the public, the general welfare, peace, or morals ofthe people, nor 
violate the public sense of decency, in violation of TEX. ALCO. BEV. CODE ANN. 4 1 1.46. 

5. There is insufficient evidence to deny the permits an  the basis of TEX. ALCO. BEV. CODE 
ANN. 5 11.46(a) (8). 

6 .  The reaewaE application of MigueIene Restaurant & Club should be granted. 

SIGNED November 1,2004. 

f i ~ d e F ,  tflef-, 
BRENDA COLERUN 

ADNIIXISTRATTVF, LAW JUDGE 

STATE OFFICE OF ADMJNISTRATTVE: HEARINGS 
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h TEXAS ALCOHOLIC 
§ 

D-S COWN'N, TEXAS 3 
(SOAH POCKET NO. 458447530) § BEVERAGE COMMISSION 

O R D E R  

CAME ON m3R CONSIDERATION this 29th day of November, 2004, the  above-styled 
and number& cause. 

After proper notice was given, this case was heard by Administrative l a w  Iudge Kyle 
Groves. The bearing convened on September 2 , 2 0 4  and adjourned on September 2,  2004. The 
Administrative U w  Judge made and A l d  a Proposal For Decision containing Findings of Fact 
and Conclusions of Law an November 3,2004. This Proposal For Decision was properly served 
on a l l  parties who were given an opportunity to fde Exceptions and Replies as part of the record 
herein, As of this date no exceptions have been filed. 

- 
The Assistant Administrator of the Texas Alcoholic Beverage Cammission, after review- 

and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and ificorpotates those Findings of Fact and Conclusions of h w  into this 
Order, as if such were fully set out and separately stated herein. All Pmpsed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREFOW ORDIBXD, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas AIcoholic Beverage 
Code and 16 TAC $31.1, of the Commission Rules, that the permits and Eicenses be GFUNTED. 

This Order will become h a 1  and enforceable on 'December 20,2004 unless a Motion 
for Rehearing is fded before that date. 

By copy of this Order, sewice shall be made upon all parties by facsimile and by mail as 
indicated below. 



SIGNED this 29th day of November, 2004 

On Behalf of the Administrator, 

~exhdoobolic Beverage Commission 

The Honorable Kyles Groves. 
Ad rninistrative Law Judge 
State Office of Administrative Hearings 
VIA FAX (214) 9568611 

Hangil Private Club d/b/a Hangil Cafb 
RESPONDENT 
11301 Dennis Road No. 100 
Dallas, Texas 75229 
CM12XZ1R#70001530000319265994 

Estalee M. Locklear 
2905 Talisman 
Dallas, Texas 75229-3 702 
Reg Mail 

Northwest Improvement League 
P.O. Box 29220 
Dallas, Texas 75229 
Reg Mait 

8 . J .  and BiIl Andis 
3 132 Jubiiee Trail 
Dallas, Texas 75229 
Reg Mail 



Herbert Marcus Elementary School PTA 
291 1 Northaven Road 
Dallas, Texas 75229 
Reg Mail 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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TEXAS ALCOHOLIC BEVERAGE 5 BEFORE THE STATE OFFICE 
COMMISSION, Petitioner, and Various 5 
Citizen Protestants, the Northwest Trnprovement Ij 
League and the Rerbert Marcus Elementary 
School PTA. Protestants 

ELANGIL P,WATE CLL'B 
D/B/A RANGIL C A F ~  

Respondent 

DALLAS COUNTY, TEXAS 
(TABC CASE NO, 610330) 

PROPOSAL FOR DECISION 

Hangil Private Club., dblalSangiE Cafti (Applicant), filed an original application with the 

Texas Alcoholic Reverage Commission (Commission] for a Private Club RegistrationPamit, a Private 

Club Late Hours Permit, and a B everage Cartage Permit for a premises h o w  as Hangil Cafk, located 

at 1 13 O 1 Dennis Road, #IOU, Dallas, Dallas County, Texas. TheProtcstants cantest theissaance ofthe 

permits based on generalwcEre, health, peace, moral, and safety concerns ofthe neighbosbuod m d  the 

proximity of the premises to the Herbert Marcus Elementary School. The Cotrmmission's staff (Staff]) 

remained neutral on the applicatioq having detemined that Applicant met all of tbe technical recpucments 

to obtain the permits. 

After considerhgtbe arglptnents and evidence presented bvthe p d e s ,  thehdministrative Law 

Judgc (&JS fads that there is an inmfficient basis for denyhg the application and recommends that h e  

permits be issued. 

I.  DICTION, NOTICE, m D  PROCEDURAL ITISTORY 

There wereno contested issues ofjurisdiction, notice, arvenue in this proceeding. Therefore, those 



Docket Na. 458-04-7530 Page 2 
- 

matters are set out inthe proposed fmdings offact and mnclusion$ oflaw without M h e r  discussion here. 

On September 2,2004, a hearing convened b Dallas, Texas, before ALS Kyle J. Groves, State 

OEce of AdmhistrativeHearings (SO AH). The Applicant appeatedpro se. Staffwas represented by 

Timothy Wrth Various Prot~tants appeared and present4 testimony. Therecord closed on S epternber 

2, 2004. 

U. LEGAL STANDARDS AND APPLICABLE LAW 

All the Protestants challenge the applicationon the basis of 3 1 I .  46(a)(8) ofthe Texas Alcoholic 

Beverage Code (Code). Section 1 1.46(a)(8) provides that apermit maybe denied iftheCommksion has 

reasonable grounds to believe and finds that "the place or manner inwhich the applicant may conduct his 

business warrants the rehsaI of a permit based on the general welfare, peace, morals, and safety of the 

people and on the public sense of decency." 

III, EVIDENCE 

A. Background 

Applicant seeks permits from the Commission to  operate a private club in Dallas, Texas. 

Applicant stated inits original application, filed with the Commission on April 8,2004, that its business is 

not located within 1,000 feet of as chool, measured fromfiont doorto front door, along the property h e s  

of the street fronts and in a direct line across intersections. 

13;. Protestant's Evidence and Contentions 

RaquelMaceda is a community liaison for the Herbert Marcus Elementary schoo 1. She testified 

that many school children walk jn front of Respondent's place of business in order to g e t  to and from 

school. She stated that she has received numerous complaints from parents who are concerned about the 

issuance ofthe p errnits and the impact this may have on the school chddren. Admitted into evidence was 

a petition signed by over 220 parents and other individuals opposing the issuance of the permit. 
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IN RE HANGIL PRTVATE CLUB 5 BEFORE THE 
D/B/A HANGIL C& 5 
ORIGINAL APPLICATION N, NP, & PE $ 

b TEXAS ALCOHOLIC 
d 

DALLAS COUNTY, TEXAS § 
(SOAR DOCKET NO. 458-04-7530) § BEWMGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 29th day of November, 2004, the above-styled 
and numbered muse. 

After proper notice was given, this case was heard by Adminisbative Law Judge Kyle 
Groves. The hearing convened on September 2,2004 and adjourned on September 2, 2004. The 
Administrative Law Judge made and filed a f roposal For Decision containing Findings of Fact 
and Conclusions of Law en November 3,2004. This Proposal For Decision was properly served 
on all parties who were given an opportunity to file Exceptions and Replies as part of the word 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after reviw- 
and due consideration of Ithe Propsd for Decision, Transcripts, and Exhibits, adopts the  Findings 
of Fact and Conclusions of Law of the Adminisfrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were hlly set out and separate1 y stated herein, All Proposed Findings of Fact 
and Conclusions of hw, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter I3 of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC $3 1.1, of the Commission Rules, that the permits and licenses be GRANTED. 

This Order will become Tmal and enforceable on 'December 20.2064 unless a Motion 
for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon dl parties by facsimile and by mail as 
indicated below. 



SIGNJED this 29th day of Nwember, 2QW 

On Behalf of the Administrator, 

e Fox, Assistant Administrator 
Beverage Commission 

The Honorable Kyles Groves 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FAX (214) 9568611 

Hang1 Private Club dJb/a Hangil Cafk 
RESPONDENT 

- 11301 Dennis Road No. 100 
Dallas, Texas 75229 
C ~ 7 0 0 0  1530000319265994 

Estalee M. Locklear 
2905 Talisman 
Dallas, Texas 75229-3702 
Reg Mail 

Northwest Improvement Laague 
P.O. Box 29220 
Dallas, Texas 75229 
Reg Mail 

B.J. and Bill Andis 
3 1 3 2 Jubilee Trail 
Dallas, Texas 75229 
Reg Mail 



Herbert Marcus Elementary School PTA 
29 1 1 Northaven Road 
Dallas, Texas 75229 
Reg Mail 

Timothy B. G S t h  
A'ITORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

Dallas District Office 
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TEXAS Pcl;COROLXC BEVF,WGE S BEFORE THE STATE OFFICE 
COMMISSION, Petitioner, and Various 8 
Citizen Pro testants, the Northwest Improvement 3 
League and the Herbert Marcus Elementary tj 
School PTA, Protestants 8 

8 
VS. 5 

3 
HANGIL PRWATE CLUB f4 
D/B/A ElANGE CA& 8 

Respondent 5 
§ 

DALLAS COUNTY, TEXAS 9 
(TABC CASE NO. 610330) 8 ADMXNXSTRAWE HEARIYGS 

PROPOSAL FOR DECISION 

HangilPrivate Club., dhlaHanglCaf6 (Applicant), filed an originalapplication with the 

Texas Alcoholic Beverage Commission (Commission) for a Private Club Registration Permit, aPsivate 

Club Late Hours Permit, and a Beverage Cartage Pennit for a premises known as HangiI Cafe, located 

at 1 E 30 1 Dermis Road, # 100, Dallas, Dallas County, Texas. The Protestants contest the issuance afthe 

permits based ongeneralwehe, health, peace, moral, and safety concern of the neighborhood and the 

proximity of the premises to the Herbert Marcus Elementary School. The Commission's staff (St@ 

remained neutral on the application, having determjned that Applicant met all ofthe technical requirements 

to obtain the permits. 

Mer  considering the arguments and evidence presented bythe parties, the AdministrativeLaw 

Judge CAW) finds that there is an insuflcient basis for denying the application and recommends that the 

permits be issued. 

I. JURISDICTION, NOTICE, AND PROCEDURAL mSTORY 

Exrewereno contested issue esofjurisdictio~ notice, orvenue in this proceeding. Therefore, hose 

EXHIBIT 

3 
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matters are set out in the proposed findings offact md conclusions of law without ftlrther discussion here. 

On September 2,2004, a hearing convened in Dallas, Texas, before ALJ Kyle J. Groves, State 

Off~ce of Administrative Hearings (SOAEE). The Applicant appearedpr~~re. Staffwas represented by 

Timothy GriEth Various Protestants appeared and presented testjmony. Thc record closed on September 

2, 2004. 

H. LEGAL STANDARDS AM) APPLICABLB LAW 

AlltheProtestants cha1.1enge the applicationonthe basis of $ 1  1.46(a)(8) oftheTexas Alcoholic 

BeverageCode(C0de). Section1 1.46(a)(8)providesthat apemitmaybedenied iftheComrnissio~has 

reasonable grounds to believe and finds that "the place or rnanner inwhich the applicant may conduct his 

business warrants the refusal of a permit based on the general welfare, peace, morals, and safety ofthe 

people and en the public sense of decency." 

A. Background 

Applicant seeks permits from the Commission to operate a primate club in Dallas, Texas. 

Applicant stated in its origdappl i~t ioq filed with the Commission on April 8,2004, that its business is 

not located within 1,000 feet of aschool, measured from front door to front door, along the property hes 

of the street fronts and in a direct line across intersections. 

B. Protestant's Evidence and Contentions 

RaquelMaceda is a community liaison for the Herbert Marcus Elementary school. She testdied 

that many school children walk in front ofRespendent's place of business in order to get to and from 

school. She stated that she has received numerous complaints from parentswbo are concerned about the 

issuanceof the permits and the impact this may have ontheschoot chddren. .4dmitted into evidence was 

a petition signed by over 220 parents and other individuals opposing the issuance of the permit. 
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Estdee Lacklear testifred that she has been a resident of the neighborhood for 43 years. Her 

property is 120 feet fromthe property efthe Applicant. Ms. LockIear said that the neighborhood suffers 

fiornpsostitution, loitering and littering. Sheis concerned that the issuance ofthe permits would increase 

all of these problems. 

Thomas Heins is the representative ofthe neighborhood homeowner's group, Mr. Heins testzed 

that %om January 1,2004 to July 1,2004 there were 69 criminal offenses in the area. These offenses 

ranged from burglaries to sex offenses. He aIso said that there is a problem with people speeding on the 

street where Applicant's business is located, Mr. Heins said he is concerned that the issuance of the 

permits would increase the overall crime in the area and increase the possibility of automobik accidents 

when intoxicated individuals exit Applicant's business: 

Roy Parker testified that he is a long-time resident of the area, and heis also concerned about the 

- possibility of drunk drivers and Littering. 

C. TARC Evidence 

While Petitioner did not take a formal position on the issue ofthe issuance of the permit, TABC 

Agent Anthony Keeldid test@ He said that there are no other TABC-licensed businesses in the area, and 

Respondent's business is more than I, 000 feet from the school. 

D. Applicant's Evidence and Contentions 

Applicant presented various photographs of the place ofiusiness. Applicant now operates a hotel 

an  the premises. She desires ta open a restaurant that would be connected to the hotel. S hewouid like 

to serve alcoholinthe restaurant, and she stated the restaurant would be openfrom 6:OO p.m. to 2:00 a.m. 

The hotel guests are generally business travelers. She predicts that 70 to 80 percent of the restaurant's 

business would be the sale of food. 
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TABC did not take a formal position in this hearing. TheProtestants arevery concerned that the 

issuance of the permits would both be dangerous for children attending the elementary schoo 1 and a severe 

detriment to the neighborhood because of a perceived increase jn both crime and the possibility of 

automobile accidents. 

TheProtestants presented evidence based on conjecture that the issuance ofthe permit would be 

a detriment to the area. There was no evidence presented that Applicant's hotel business has in any way 

been h d l  to the community. These was discussion about prostrtution and other types of criminal activity 

in the area, but there was no nexus betweenApplicant's hotelbusiness and these crimes. In fact, there was 

no testimony that criticized Respondent. There was only speculation of what may happen. 

- The conclusion cannot be reached that granting ofthe permits would create a business inconsistent 

with the exjsthg area. Ultimately, t he  Protatants simply have not presented any credible widence why tbe 

issuance oftbe desired permits would present any harm or somehow incompatible with the conzmunity's 

morals, peace, safety and generalwelfare. The ALJ cannot conchae that the evidence supports a finding 

that the place or manner in which Applicant may conduct business warrantsthe rehsalofa permit. There 

is no legithate bask for denyinglthe permits. For tfis reason, the ALJ cecommends that the requested 

permits be issued. 

TV. PROPOSED FINDlNGS OF FACT 

1 . On April 8,2004, HangilPrivate Club dlb/aHan$h Cafk (Applicant) filed an original application 
with the Texas Alcoholic Beverage Commission (Commission) for aPrivate Club Registration 
Permit, aBeverage C Wage Permit, and a Private Club Late Hours Permit for apremises known 
as RangiI Cafe, located at 1 I301 Dennis Road, Dallas, Dallas County, Texas. 

2. Hangil Cafewould be located more than 1000 feet from the Herbert Marcus Elementary School. 

3. Commission Staff determined that Applicant met all of& technical requirements to obtain the 
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pemits. 

Protestants contested the issuance of the permits on the basis that itwould negatively impact the 
surrounding community because of the place and manner of the proposed business 

OnJuly 16,2004, Cormnission Staffissued anoticeofheariqgnotifying a31 parties that ahearhg 
would be held on the permit requests. 

The notice ofhearing inchded a statement regarding the time, place, and nature of the hewing; 
referenced the legalauthorityupon which the hearing would be held; citedthe particular sections 
sf the statutes and rules involved; and included a sl~ort, plain statement of  the matters asserted. 

The hearing was held on September 2,2004, in DalIas, Dallas County, Texas, before ALJ Kyle 
Groves, an Administrative Law Judge (ALQ with the State Office o fAdministmtive Hearings. The 
hearing concluded and the record closed that same day. 

There were 69 crbiidoffenses in the areain the first sixmonths of 2004; however, no evidence 
comected any of the offenses to Applicant's premises. 

Applicant operates a hotel in the area. 

Applicant intends to open a restaurant adjacent to the hotel and to serve alicobol inthe restaurant 

There was no evidence that automobjle accidents will increase as a result ofApplicant holding a 
permit. 

The issuance ofthe permitswould not be detrimental to the generalwelfare, health, peace, morals, 
and safety of the people in t h e  surrounding neighborhood. 

V. PROPOSED CONCLUSIONS OF LAW 

The Texas AZcoholic Beverage Commission has  jurisdiction over this matter u n d e r m .  ALCo 
BEV. C O D E ~ T N .  Chapters 1 and 5 md 89 6.01 and 11.46 (the Code). 

The State Office of Administrative Hearings h b a s ~ d i c t i o n  over akl matters relatmg to conducting 
a hearing in this ptoceedmg, iacludingthe preparation of a proposal for decision wid1 findings of 
fact and conclusioas of law, pursuant to TEX. GOV'T CODE AM.  $2003. 

The pat-ties received proper and timely notice ofthe proceedings and hearing, pursuant to TEX 
GOV'T CODE ANN. § $ Z O O 3  -05 1 and 2001.052. 
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4 .  Based on the foregoing fmdings, the evidence shows this appIication meets all requirement for 
issuance by the Commjssion. TEX. L C O .  BEV. CQDE chs. 1 1, 28, 32 and 44. 

5 .  Since Applicant met all the standards set forth by the Commission, the burden ofproofisupon the 
Protestants to show the permits should nbt be issued. TheProtestants failed to meet this standard 
of proof 

6 .  Based on the foregoing findings, a preponderance ofthe evidence does not show that issuance of 
the requested perrnrts will adversely affect the safety of the public, the general welfare, peace, or 
morals ofthe people, nor violate the public ssease of decency, as prohibited by TEx. -0. BEV. 
CODE ANN. $1 1.46(a)(&). 

7.  The applicationofHangi1 Private Club for a Private Club RegistrationPermit, aBeverage Cartage 
Permit, and a Private Club Late Hours Permit should be granted. 

ISSUED November 3"", 2004. 


