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CAME ON FOR CONSIDERATION this 8th day of November, 2.001, the above-styled 
and n u m b d  cause. 

After proper notice was given, this case was heard by Adrninistrativehw Judge . The hearing 
- convened on July 4,2001 , and adjourned the same day. The Administrative Law Judge made and 

filed a Proposal Far Decision containing Findings of Fact and ConcEusions of Law on . This Proposal 
For Decision was properly served on all parties who were given an opportunity to file Exceptions and 
Replies as part of the record herein. ( Exceptions were filed were filed by Petitioner on September 
25,2001.) 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings off act 
and Condusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were h l l y  set out and separately stated herein. MI Proposed Findings of Fact and Conclusions of 
Law, submitted by any party, which are not specificaily adopted herein are denied. 

ZT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholjc 
Beverage Commission, pu~suant to Subchapter B of Chapter 5 ofthe Texas Alcoholic Beverage Code 
and 16 TAC $3 1.1, of the Commission Rules, that the allegations are hereby DISMISSED with 
prejudice. 

Thjs Order will become final and enforceable on November 27,2001, unless a Motion 
for Rehearing i s  filed before that date. 



By copy of this Order, service shall be made upon all parties as indicated below. 

WITNESS MY HAND AND SEAL OF OFFTCE on this the 8th day of November, 2001. 

The Honorable Leah Bates, ALJ 
State Ofice of Administrative Hearings 
San Antonio, Texas 
V7A EACSIMTLE: (21 0) 308-6854 

Luis Ely Trevina 
d/b/a El y' s Car Wash Dl-ive-Inn 
RFdSPONDENT 
3 1 1 S. Mulberry 
Pearall, Texas 7806 1 
MGUTA R MAIL 

Dewey A, Brackin 
ATTORNEY FOR P E m O W R  
Texas Alcoholic Beverage Commission 

San Antonio District OfFrce 
Licensing Division 
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l71c Staff of the Texas Alcol~of ic Beverage Cammission ( S W  brought this action agains~ 
Luis Ely Trevino, D/B/A ELy's Car Wash (Respondent) alleging tJlat Respondent acquired an 
alcoholic beverage for t h e  purpose of resale from another retail permit or lice~se holder. Tl~c 
Respondeni dei~ied the allegation. Finding f l~e evidence hsuffrcicnt to prove that d ~ e  aIcol~olic 

-. beverage was squired from mother retaiI p e m i  t or license hdder or that the dafoboIic beverzgt was 
for the purpose of resale, this proposal sacomends no action be taken againsl Respondent. 

-- --- - -- - .. --- .---- , . . . . - - . . . . - - - - - . - - . 

1. PROCEDUR4L HISTORY, NOTICE AND SUNSDICTIOK 

There are no contested issues of notice or jurisdiction in fllis proceeding. Therefore, 111=sc 
rnaners are a d d ~ s s e d  in the  findings of fact and conclusions of law without i'h-tl~et discussion here. 

The heruiog in this maner convcncd on July 6, 2001, at l l ~e  offices of h e  State Office of 
Ad~ninis,strativ~Hearings in San h ~ o n i ~ ,  Bcxar County, Texas. TlleStaffofthc Commission (5 ta3  
was represented by it counscl, Dzwey Bsackin. J21e Respondent represented kmsclf. 

IT. ALLEGATIONS AND EVIDFBCE 

A. Allegations 

There was one allegation in this proceeding, asserting that on Junc 6:  1998, the Res?ondent 
zicq~irtd :I: d c c h ~ l i ~  1 ; 2 ; ~ 2 ~  f ~ r  die FU~CJSC of ~ s d t :  from mothel- retail pernit or i i e n s e  holder, 
in 1:ioI~tion of TEX. ALCO. BEV. ANN. (Code) $51 1.6 1 @)(2), 61,7I(n)(20), 69.09, md 7 1.05. 
Such a violation may be punished by cancellation or FI rn,axinlum 60 day suspension of a pcmjt 
pursuant to (Code) $81 1.61@)(2) and 61 -7 9 (a)(26), 

I3. Evidence 

Ageat P hi1 ip M o n t g ~ r n e ~  ofthe Texas (ilcohoIic Beverage Commission (TABC) ~ e s  ti fied 
that his office had received a complaint that Elyk Car Wash was involved in an jllzgnE arrangement 
tvitll the Beveragc Ram (30th estabIishments are owned by Respondem) and the Coors 
distributorship. On June 6,1998, Agent Mont,namery parked outside EIy's Car lirasll to observe the 



business and validatc or int-alidate the claim. He saw Respondent enter the car wash and then later 
saw Mr. Martinez and Mr. Richardson, becr dclivev men for I i i l I  Corntry Budweiser, arrive in a 
beer delirpev truck. He ol>r;erved Mr. Martinez and Mr. Richardson unload cases of b e 7  at the cx 
wash, then get brck into t!~e truck and procecd to the Beverage B m  approximate ty one block away 
and unload cases of beer. He then saw  responder.^ leave t!;e car wash and tral0el to the Beverage 
Barn ~ v l ~ c r e  Respondent briefly spoke wih Mr. Mminczmd Mr. Richardson. Mr. .Madnez and Mr. 
Richardson then left die Beverage Barn. As tlre beer rruclc drove off, Agent Montgomery stopped 
i t  and asked Mr. Martinez and Mr. Richardson to see t2.1eir load md also any drop tickets, or invoices, 
ihey had. Mr. Martinez produced o m  drop ticket which tvas wilten out t o  t j ~ c  Beverage Barn and 
when questioned, tolf Agen: Montgomery that rh:: only slops he lrad rnadc  hat d ~ y  were to Ely's. Car- 
Wash and t l ~ e  Beverage Barn. Agent Montgomcrq asked Mr. Matincz if he was a t v x e  of the 
vio!ztion C7.2: had occurred and he stared that Mr. fviatrlnez said yes. Addiriomlally, M s .  Martinez 
szid thal Respondent was tthc one who lied requcsled t!le action and it wa: common practice. 
.42ent Montgomery and bod1 Mr. Mxtincz and Mr. Richardson went back to the car was11 where: 
Rcspondenl was advised of d ~ e  violatian and the beer was seized. On c r o s s - e ~ " ~ m i ~ a ~ i ~ n ,  Agent 
Monigomery testifled 11lat no person associated with the store was seen helping unload or help irl the 
delivety of the becr. 

.Mr. Adrian Mmincz ~m the second witness called by the SlafK Mr. Mmincz testified thnt 
on June 5, 1999, Mr. tZichardson told him that Respondent wanted 500 cases and d ~ a t  he told Mr. 
Richudson 11c would deliver thern the ncxt day, The ncxt morning be went ta the car was11 lo deliver 
the beer, Mr, hichardson sl~owed up to help him and Respondent told them to talce some of the beer 
lo 111c Reveragc Ban. Mr. Ma~inczqe~ified that he and Mr, Ricllardson then zwnt  10 [he Beveragc 
Rana and unloaded beer at that location, received a check, md lefl. Respondznt receivcd a discowl 
from Hi1 l Country Budweiser for a 500 czse order which he would not have received i T hz had madc 
1wc1 xpar~te orders for less than 500 cases. I-lowcver, 21 the lime I1.e 2 new employee and wzs 
no1 familiu wizhall of the policies. He did stzlc he was the one who wrote up the drop ticket or 
invoice. Mr. Mminez thought he received fie check from Respondent. During cross-exmina~iora 
of Mr. Martinez, he stated IIC d ~d no1 know, prior to delivery, how many cases were to be unloaded 
at  the car wash, but 1~35 told by Mr. Richardson lo rake SO0 cases ro tI7e car urash. He spolcc with 
the Responden1 as the cv wash and Respondent  old 113m to tal:c same of the bczr to rhe Beverage 
Bun. Mr. Martinez Ezas had prior dealings wirh Respondent in tvl~ich Responden: chznged his mind 
about his order at the tirne of delivery. I-Ie ~ o t i :  ?he invoice at the Reverzlzc Bam and there ~5 

sonr discussion tvitha female employeeas :o how to invoice the beer. The: employee did not lmow 
i.v!~ich es~ablishmcnt the Seer should b t  chztged to, so she said ju t  charge it to thc Bcverage Bail.  
Respmdent wm not present when the i nvoicz was written. He was pretty sure that Respondent gave 
h l n  ~ l l t  check for payment of the beer, but did nor remember seeing anyonc wire t h e  check. Mr, 
Mmqinez did nor; discuss wjrh Respondent how 10 invoice t l ~ c  beer. 

Thc Staff offered into evidence, widloud, objection, four exhibits. Ed1,ibit So. 1 is a copy of 
tha Wine and Beer Retailer's Off-Premise Pcmit issued to Respondent for El y ' c  Car IVash and its 

iolntion histor];. Exhibit No 2 is a caps of Ihe drop ticket or invoice Mr. Martinez gave to 
Agent Montgomery. Exhibit No. 3 is B COPY of the clteck that was given to Mr Mar-til~ez to pay for 
lhc beer and I . V ~  seized a: the tirne of the stop. Exhjbit No. 4 is an affidavit iro~n Mr. Ricltardson 
describing his version of dle events. 



Respondent offered into evidence, without objection, I exhibit. Respondent's exhibit is an 
affidavil from Lisa McDotv, a store mmager ar both Ely's Car Wash and thc Beverage Ball. 
dsscribing her version ofthe events on June 6, 1998, and d ~ e  process in which the stores purchase 
bccr. Thc affidavit stated that the 01-der received on illat day was a special order nnd the x;are 
normailydoes not receive beer on Saturdays. It also stated since thedelivery was out of [Ire ordinaq. 
Leroy did not produce an invoice for Ely's Cm Was11. 

111. APPLlCABLE STATUTORY PROVISIONS 

The Texas Alcoholic Beverage Commission (TABC) may suspend for nor mare rllan 60 Days 
or c~oce l  a permil if it is found Illat the permitree violated a provisiar! of  tl12 Tcsas Alcol~al~c  
Beverage Code (the Codc) or a rule adopted by TABC. TEX. ALCO. BEV. CODE A m .  
8 11.61 (b>(2]. 

The Code states at Section 6 1,7 1 (a)(20): 

(a) The commission or administraior may suspend far not more than 60 days or cancel 
original or renewal retail dealer's on- or off-premise license if it is fou~ld, after 9alice and 
hearing, that. the licensee: 
(20) acquired an alcoholic beverage for the purpose of resale from m o d ~ e r  retail dealer of 
alcoholic beverzgcs. 

The Code stales at Section 69.09: 
_ ,  _ -_ __ I -.- . . - .  . . -- ... 

No holder of a retail dealer's on-premise liccnse may borrow or acquire from, cscllange with, 
or Iclm to my ohcr hoIder of a retail dealer's on-premise license or I~oIder of a retsi 1 dea!erls 
off-premise license my alcoholic beverage for tile purpose of resale. 

The Code slates at Sectio3 7 1.05: 

No holder ota retail d d e r ' s  off-premise license may borraw or acquire from, cxcl~angewi th, 
or loan to any other holder of a retail dealer's off-premise lictmc or holder of aretail dea!e~.'s 
on-p~erriise !icense any ~lcoholic beveragc far t h e  purpose of resale. 

V. A.N.&YSLS AND R,ECOh~LME?4D.kT1,0SS 

The Stsff had the burden of proof in th is  case. The S i d  failed to show that ~IIC alcoho Iic 
beverages \\ere bomwed from, acquired from, excl~anpsd with, or loaned to another srtail dealer. 
The cotr i  gives vim\a!lj no uveigllt to a key piece of evidence the Staff relied on to prove ~vhich 
cstablislment ac:?sally puchavd the beer, Exhibit number 2, r11e drop ticket or invoice. Mr. 
Marti ncz testified that be was the one who w o t e  up the drop ticket and then also :cst ified that Ile did 
no? h o w  how to invoice the beer and ha! kc was new on tile job at t l ~ t  tlme of the occurrence. lie 
could not testie as to what Rcspandent had aclually ordered, adg rhat he was [old Responde~r 
wanred 500 cnscs. The only evidence that the Staff produced as to what order was placed wzs 
contained in Exhibit number 4,  he afidavii of Mr. RrcImdson. The Statement in the affidavit is, 
'One Friday 6/5/98 1 went to get m order ate (sic) Ely Car Was11 talk t o  Ely and he ivzntcd 500 311 2 



NR." KO h n l ~ c r  information or evideilce was given regarding thc order, othcr iha1 the S t a r s  
contention that the dmp tickct proved the order. Hewvcr, as stated above, hk. Martinez did not 
Ia~ow how lo invoice the beer and discussed this wit!? an employee of Respondent's 

The court W h e r  finds t l ~ e  drop !icker c m i c s  no weight based upon t h e  fact thar i t  ~ 2 5  

fip~arent15~ ryped out foranothcr retailer and then a1 tercd m d  used for the Beverage B ~ I ,  On the top 
of  the ticl:et is typed Ule name of mothcr establislment. "El 'Fropicano", along with an adclrzs~. 
Both arc mukcd Ihrough and "Bever~gc Barn I(PmsaIl)" has been handwrlttcn. Also typed on t he  

~ickct i s  "License fBG29SGi7" which does not match the license number of either Ely's Car Wash 
or :11c neve~age B arn, T ~ I ~ F - c  is no date visible on tile ticket cxccpt for "I 993". The arnounl OF beer 
i s  handu~itten along with lhe price. This does match t11c mount of t5e check canfisczttd as does 
1l1e invoice number en the cl~tck and rickct, howcver, due to I l l e  irregularities that are present 03 the 
~iclcci the couri docs not find that it proves ~ r l ~ z t  order was placed by rvhiclz establishcnt. 

Fur;hcrmore, even if the Staff could prove lhe alcoholic bcvcrages were borrowed from, 
acquired from, eschanged with, or loaqed 10 anotl~e~. 1.etai1 deder, the ~videncc is insufiicie2t to 
prove 111cy vese  far the purpose of resale. The testin~ony from Agent Montgo~nev was il-la1 the beer 
was confiscated zlrnos? imediateIj; after it w2s delivered. There was no evidznce the beet was put 
out for sale 0:- even movcd from whe:e Mr. Martinez and Mr. rich ads or^ had unloaded it Themere 
Sac: tlm the beer tvas delivered to the car wash i s  i nswificient to prove h a t  it wou!d be sold from that 
location. 

- 

Vl. PROPOSED FINDINGS OF FACT 
-- 

1 .  Luis Ely Trevino, DBS.4 Ely's Car Wasli h o l d ~  Wine and Beer Retailer's O f i  Prcmise 
P t r n ~ i l  BQ261 171 for the premises I n o z m ~  as Ely's Car Wash, located at 7 I t S. Mulber;?: 
Srrcct, Pcxsdl, Frio COURT, Texas. 

2. On March 16,200 1, the Sraffsen~ the notice of !leafing to Respondent by testified mail and 
ail jarties ap?earcd, 

,-. 
J .  The Ilearing on h e  mer ib  was held on July 6,  200 1, at the offices of Il:e State Office of 

Administrative Hearings, Stan Antonio, B c x s  County, Texas. The Staff was rep~esentcd by 
Dewey Brackin. The Respondent represenled himself. 

4 .  On Junc 6. 1998, beer was delivered to Elyk C ~ J  Wash, an estab'ishment o w w d  by 
Rc spondznr.. 

7 .  Agcnl Moi~tgon~ery stopped the delivery tn~ck md questioned Mr. MEvtinez and Kr. 
Richardson. 

S.  Ope drop ticket ww produced by Mr. Martin& and confiscated by Agenr Montgornerjl 



9. One check was produced by Mr. Mmintz and cofiscated 10s Agent Montgomery-. 

1 0. The beer delivered to Ely's Car Wash was conFise;lied by T m C ,  

WI. PROPOSED CONCLUSIOYS OF LAW 

I .  The Texzs ALcahalic Bcvcrage Commission hw jurisdiction over this praceeding purseant 
to Chapter 5.  $5 6.01, 11.61. and 61.71 of d ~ c  Code. 

2. The Sratc Office of AdrnE11isrra:ive Hemings has jurisdiction over this proceeding, inchding 
autl~ority to issue a proposal for decision with proposed findings of fact and cclnclusions of 
law pursuant to TEX. GOVT. CODE ANN., Chapter 2003. 

2. Notice of thc hearir~g srFas provided as required by the Adrninismtive Procedure Act, TEX. 
6 0 V T  CODE A\%-, $2001.051 a ~ d  ~2061.052. 

4. St& bore rlzc burden af proof in the proceeding. 

5 There was insuficienl evidencc ta prove a violation of TEX. ALCO. BEV. CODE Ah'h'. 

- $6 1.7 1 (a)(20), cancenzing alcahoIic beverages for the purpose of resale. 

6 .  mere was lnsvflicient evidence ro prove 3 violation of TEX. A.LC0. BEtr . CODE A\'?:. 
, - - . . . . - - -. - - - - - - - . . . . 

'~69-W~EbiicTming b&*ouring, acquiring Eom, exchanging with, or loaning to mother retail 
dealer. 

7. Tilere was Insufficicn~ evidence to prove a violadan of TEX. ALCO. BEV. COPE .ON. 
$7 1 "05, concerning borro~ving, acquiring fiom, exchanging ~i&, or 10mi11g to anoher retail 
dealer, 

8. B astd on the above Findings of Fact and ConcIusions of Law, no disciplinary action should 
be tiken agtinst thc Respondent. 

SIGXED THIS day af August, 2001 

~ y ~ k g \ a  Bcnson 
ADL~STIUTIVE LA w JUDGE 
STATEOFFICE O F ~ M ~ T S T  UTIVEI~EAR~NGS 


