
DOCKET NO. 590344 

IN RE BABE'S CLUB 5 BEFORE THE 
§ 

PERMIT NOS, N405322, NU05323 8 
& PU05324 9 

8 TEXAS ALCOHOLIC 
§ 

DALLAS COUNTY, TEXAS 3 
(SOAH DOCKET NO. 458-07 -0425) § BEVERAGE COhIMISSION 

CAME ON FOR CONSIDERATION this 2% day of November, 2000, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative I a w  Judge Robert 
F. Jones, Jr. The heating convened and adjourned on November 1,2000. The Administrative 
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions 
of Law on November 6,  2000. This Propsal For Decision was pro~erly served on all parties who 
were given an opportunity to file Exceptions and Replies as part of the mord  herein. As of this 
date no exceptions have been f d d .  

The Assistant Administrator of the Texas AIcoholic Beverage Commission, after review 
and due consideration of the Proposal for Dxision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein. AIE Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS TFEREFQRE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Severage 
Code and 16 TAC 53 1.1 of the Commission Rules, that Respondent's conduct surety bond in the 
amount of $5,000,00 be FORFEITED. 

'Ibis Oder will become fml and enfomble on December 20, 2000, unless a Motion 
for Rehearing is f i l d  before that date. 

By copy of this Order, service shall be made upon dl parties by facsimiIe and by mail as 
indicated below. 



WITNIBS MY HAND AND SEAL OF OFFICE on this the 29th day of November, 2000. 

the Administrator, 

The Honorable Robert F. Jones, Jr. 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FACSIMILE ($17) 377-3706 

Babe's Club 
RESPoNDm 
580 West Arapho Road, Ste. 134 
Richardson, Texas 75080 
VIA CERTXFlISX) MATWRRR NO. Z 473 039 343 

Timothy E. Gi-ffith 
ATTORNEY FOR PETSITONER 
TABC Legal Section 

Licensing Division 
Dallas District Office 
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BABE'S CLUB 
DALLAS COUNTY, f EXAS 
(TABC CASE NO. ..590344) 

PROPOSAL FOR DECISION 

'She St& ofthe Texas Alcoholic Beveraat Cammissjon {Ssaff) brought this forfeinrre action 
against Respondent Babe's Club. Staff sought forfeiture of Respondent's conduct surety bond, 
alleging Respndcnt had been f nally adjudicated ofcommitting three violations of the Alcohdic 
Beveragc Code. This proposal fmds that the sllegatians against Respondem are tme. The 
Administrative Law Judge (ALO tecommends forfeiture of tbe conduct surety b o d .  

I. JUR~SDICT'ION, NOTICE, AND PROCEDURAL HISTORY 

Thm were no contested issues of noticc or jurisdiction in lhis proceeding. Those matters 
arz set out in the findings of fact and cordusionr of law wilhout further discussjon hwe. 

On November 2,2000, a bearing convened before AL1 Robert F. Jones Jr , Stare Ofice of 
Administrative Henrings (SO AH). The Texas Alcoholic Bevetage Cmiss jon  (TABC) was 
rzprescnred at the hearing by Timothy E. Gsifith, TABC S t d f  Amnley. Respondent was 
rnpmented at h e  haarjng by Mildred Sizemore.' Evidence was received and the record was closed 
an November 1,2000. 

Staff alleged that (1) Respondent had been issued permits, (2) Respondent has posted a 
mndwcr surety bond, (3) Respondent has been finally adjudicated of three violations of the 
Alcoholic Beverage Code since Seplcmber 1, 1995, and (4) Staf f  sent Respondent written notice of 
StsfTs intent to seek to forfeit the bond- Respondent argued that .to t ~ f  the violations on which 
Staff relied were cemftted by Respondent's emplbyees md not by Ms. Sirnore, and that 
accordingly the Re~pr>ndent shoufd nol: forfeit the bond. 

IC EVIDENCE 

Respondent was issued Private Club Rcgismtion Pernil N405322, Private CIub Late  ours 
Pernit NL405323, an3 Bevmge Cartage Permit PElOS324. The pcmirs were issued an January 8,  

4 

Mc. Ybmoro idrinrlflad hsrrelf chc "om&' 050sbe's Cbb. whieh she idsnrtficd as A Texa Carpmtiorr. 
Me&. MA. Sl2arnat-c signed tI~c wrmy band in quc?;tlan, and other doemcnts, ss"Owner " 0tIm dmruerlrs admilTed 

evidence idmfifled B a k ' a  Ckb ssu 'ason-~neorpamtecl assnc~arion of perscns" The AlJ does nor belleve that O M S  
Clab legs\ rtamf effects tha nutcdrnc oirhe raso. Yhb infomJrlon la nnded only ro identi5 M s .  Sizsntorc and desctbt 
her r~larionsh~p t~ Babe's Cluh 
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1999, and rcnewed one yea later. Respondent has posted ii conduct mty bond, The bond is Texas 
Alcoholic Beverage Cbmmission Conducr Surety Bond Number XTL01 B46, dated Febrtlary 24, 
1998. Respondent, acting h u ~ h  Mildred Sizemore, executed the bond as Principal First lndenniry 
of America Insutance Company is the Surely, 7 he bmd i s  In the amount of $5,060.00 and is payable 
to thc State of Texas, 

On January 20,1999, an Order was issued by TABC in Docker Number 582229 in a case 
styled Irt re Babe's Ciub. Undm the 0rder9a terms, Uspondcot agreed that a violarim of  law had 
occurred, and rhat the vialririon wns identified in anothtr document called "the Apement arms 
Woiver of Hearing." This second document was adopkd by the Commission, and recited that the 
violation whs for the sde of almhdlic k v e r q c s  to a nonmember an November 4,1998. On May 16, 
2000, an Order was 'issued by TABC in Dockt  Number 568997. In &is instance the Order fo~lnd 
Respondent had commitfed two ~iolatians: one for possession of nwcotics by an employee on 
January 7,2000, ad a second for an employee being mtoxicared on the l i m e d  prcrnises on Janl~sry 

7,2000. 

On June 23,2000, Staff sent Rcspdmt winen mice of S t a r s  intent ta seek forfeiture aof 
the b o d .  The notice, on page two, is signed by Mildred Sizemore and indicates hcr &sire far a 
hea?ing to determine if  the hond should be forfeited. 

TABC is authorid under TEX. ALW. BEV, CQDE (Vcrnan 2000) (the Cod@), 4 1 I .  1 1@)(2), 
to seek the forfeinve of 5 conduct sway bond on final adj;ud~catian that ahs permittee had vialared 
a provision of the Code. Under TABC's rule, each of Wee violations must have k e n  commirred 
affar September 1,1995. 16 TEX. ADW. CODE 5 33,24(~)(1), TA3C must notify the p d t w ,  in 
writing, of its intent to seek farfcimc of the bond. The permittee m y  request a Bearing on whether 
the criteria for forfeiture of the bond havn been satisad. The: h=ing is to be conducted in 
accordance with the Administrative Praccducs Act. Id,, $ 33.24Cj 3. 

Ms. Sizemore did nor testify on behalf of Respandes~t, but argued the violations involving 
possession of narcotics by an cmployte and being inzaxicated on the licensed premises were the 
independent actions of the mployee in question. She averrd the employee was imrned~ately 
teminated. She wgts that the Respondent should not be liable for the won&]  actions of i ts  
~mptoye .  Ms. Sinmore admimd she had cornmilted the viola~ion concerning sale to a nonmember. 

A permittee means the holder of the pemrit or its "an agent, servant, or employee." Code, 8 
1.04(11), (6). Ms. Sizemore's sale to a nonmember is nvialation of 5 32.17(1) of thc Code. In the 
wards of the Code. the vidlation is that of rho "perminee club." Possession of narcotics by an 
emplayec is a violation of 1 1.61 (bI(6) or (7) of the Code. An ernployec being intoxicated on llze 
licensed pmrni.ses is a vio\arion of tj 1 1.61 @)(I 3). Both vioSations are anribmable lo Respondent. 

The TARC Qrders of January 20, 1999 end May 16, 2000 are "final adjuuiications'Qhat 
Respondent has commj tted lhrec violations of the Alcoholic Beverage Code since September 1, 
I QQS 
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The: Texas Alcoholic Beverage Commission (TABC) issued Respondent Private Club 
Registration Permit N405322, Private Club Late Hours Permit NL405323, md Beverage 
Cartage P m i r  PE405324. The permits were issued on January 8, 1999, and renewed one 
yew !am. 

Respondmt's liicensed premises are located at 580 West Arapaho, Suite 1 34, Richardson, 
DaEIas County, Texas 75080. 

Respondent has p~sttd a conducf s m t y  bond fhe band is Texas Alcoholic Bweragc 
Commission" Conduct Surety' Bond Number XTS0 1 $46, dslted February 24, 3 99 8.  
bspandenk acting through Mildred Sizemore, executcd the hond as Principal. First 
Indemnity of America Insurance Company is the Surety. The bond is in rhe mount  of 
$5,000.00 and i s  payable ta aha State of Exas.  

Ori Jmuzuy 20, 1999, Respondent signed m "Agremear and Wdver of Hearing'' for which 
T M C  entered an Order finding the Respondenr sold alcoholic beverages to a nonmember 
orl November 4,  I 998. 

On May 16,2000, Respondent signed m "Agreement and Waiver of Hearing" fur which 
T k s C  enkscd an Mer finding an employee of Respondent was in possession of narcotics 
on Jmuwy 7,2000. 

On May 16,2000, Respondent signed an "Agrasment and Waiver o f  Hwing" for which 
TABC tntcred an Order finding an mptoyce of Respondent was intoxieatzd on the licensed 
premises on Jmuar)r 7,2000. 

Respondent did not timely file a motion far rehearing with TABC md the Orders described 
in Findings of Fact Nos. 4,5, srnd 6 became final, 

Respondent cornmined k c e  violations of the Texas Alcoholic Beverage Code. 

The Staff of T M C  (Staff) sent Respondent written notice of their incent to seek f o r f e i ~  
of the b n d ,  The notice, on page two, is signed by Mildred Sitemora and indicates hm d e s k  
for a hearing to derenniae if the bond should be forfeited, 

On October 9, 2000. Stnff issued irs Notice of Hewing. The notice was directed to 
Respndent at 580 West A.r~p&o, Suite ? 34, Richardson, Da! las Counry, Texas 750 80. 

On Novernher 1,2000, a hearing convened before ALJ Ruben F. Joncs Jr.,  State Office oft 
Adrninlstsative Hearings 50.4H. TABC ms r~pfesmted at zhc hearing by Timothy E. 
Grifilh, TABC Staff Xttamey. Respondent was ~cprescnted at  the hearing by its owner 
Mildred Sizmsre. E v i d m  was waived, and Ihe record was closed on November 1,2000. 
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V. CONCLUSIONS OF LAW 

1. n c  Texas Alcoholic Beverage Commission VABC) lm jurisdicrion over &is rnaner 
u d e r  51%. ALcO. REV. COPE AW.  5 1 1.1 1 (b)(2) (Vernon 2000). 

2. The State Ofice of Administrative Hearings has jurisdiction over sll rnatlers tetatiting 
ro conducnng a hearing in th ja  proceeding, includhg the preparatjon sf  a proposal 
far decision with findings of fact a d  conclusions of law. p u t a w t  to TEX. GOV'T 
CODE A m .  82003.02 1 (Vmon 2000). 

3-  Respondent received noti= of the proceedings and bearing, plasumr to TEX, GOV'T 
CODE (, 200<051, and I nx. ADWOU. CODE 99 1?.5.25(d)(3) and 1 55.27. 

4. Based on Findings of Fact Nos, 1 - 3, Respondcnr holds h e  TABC ptrmits and has 
posted a conduct sumy band in carnpliance widr the Code. 

5. BasedonFinding~fFactNa.4-0,theTAB~~mdeafrnalarlju&cationht 
Hapondant has cornmifled three violations of the Texas Alcoholic Beverage Code 
since September 1 ,  1995. 

6 .  D~edanFindingofFactNo.9mdCon~lusionsoELawNos.4-5,thccrircnatbr 
- forfeiture of Rcsp~ndenr's conduct surety bond have bean me#, 

7. Texas Alcoholic Beverage Cornmission Conduct Surety Bend Number XTLO 1 846, 
dated February 24, 1998 rn the amount of S5,000.00 shovfd be forfei tcd. 

SlGNED Nouem ber 6,2000. 

A ~ ~ ~ S T R A T ~ V E  HEARINGS 


