
- DOCKET NO. 588949 

IN RE D'ANTRO INC. 8 BEFORE THE 
D/B/A OBSERVATORY 8 
P E M T  NOS. MB436683, L8436684 9 

9 TEXAS ALCOHOLIC 
§ 

BEXAR COUNTY, TEXAS 8 
(SOAH DOCKET NO. 458-00-1 393) 9 BEVERAGE COMhtISSION 

O R D E R  -. 
CAME ON FOR CONSTDERATION this 17th day of*ugust 2000, the above-styled and 

numbered cause. 

Mer proper notice was given, this case was heard by Administrative Law Judge Jonathan A. 
Kaplan. The hesirin~convend~nJune22,2000 and adjourned Jwne22, 2000. Theddministrative 
Law Judge made and filed a Proposal For Decision containing Findings oFFact and Conclusions of 
Law on July 26, 2000. This Proposal For Decision was properly served on all parties who were given 
an opportunity t o  file Exceptions and Replies as part. of the record herein. As of this date no excep- 
tions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, aRer review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions o f h w  of the Administrative Law Judge, which are contained in the Propbsal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were hlly set out and separately stated herein. AEI: Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Comrmission, pursuant to Subcl~apter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAG $3 1.1 of the Commission Rules, that Respondent's conduct surety bond in the amount 
of 55,000.00 be FORFEITED. 

This Order will become final and enforceable on September 7,2000, unless a Motion for 
Rehearing is filed before that date 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



L WITNESS MY HAND AND SEAL OF OFFICE on this the 17th day of August, 2000. 

On Behqlf of the Administrator, 
' ! 

Randy ~ a r b & h ,  Assistant ~dmikiktrator 
Texas blcoholic dyerage ~ornrniskion , 

The Honorable Jonathan A. KapIan 
Administrative Law Judge 
State Ofice af Administrative Hearings 
VIA FACSIMILE (210) 308-6854 

Holly Wise, Docket Clerk 
State Office of Administrative Hearings 

.- 300 West 15th Street, Suite 504 
Austin, Texas 7870 1 
WA FACSlMlTdE (Sl 2) 475-4994 

D'Antro, lnc. 
d/b/a Observatory 
RESPONDENT 
13307 San Pedro 'A' 
San Antonio, Texas 7821 6-2063 
Certified Mail No. Z 473 042 895 

Christopher Burnett 
AITORNEY FOR PETITTONER 
TABC Legal Section 

Licensing Division 
San Antonio District Ofice 



State Office of Administrative Hearings . - 

Chief 
Shelia Bailey Taylor 
Administrative Law 

July 28, 2000 

D o p e  Bailey 
Adrninis t ra tsr  --  
Texas Alcoholic Beverage Commission 
5806  Mesa Drive, Suite 160 
Austin, Texas 78731 

D o c k e t  No. 458-00-1393; Texas Alcoholic Beverage Comnissionvs. 
DIAntro, Inc,, d/b/a Observatory (TABC Case No. 588949)  

Dear M r .  Bailey: 

Enclosed please find a Proposal for Decision in the 
above-referenced cause for the consideration of t h e  Texas Alcoholic 
Beverage Commission. Copies of the proposal are be ing  s e n t  to 
Christopher Burnett, attorney for Texas Alcoholic Beverage 
Commission, and to DVAntro, Inc. , d/b/a Observatory. For r,easona 
discussed in the proposal, f recommend that Respondent's conduct  
surety bond should be forfeited to the S t a t e .  

Pursuant to the Administrative Procedure A c t ,  each pa r ty  has 
the  right to file exceptions to the proposal, accompanied by 
supporting b r i e f s .  Exceptions, replies to the  exceptions, and 
supporting briefs must be filed with the Commission according to 
the agency's rules, with a copy to the State Office of 
Administrative Hearings. A party filing exceptions, replies, and 
briefs must serve a copy on the other par ty  hereto. 

Sincerely, 

#" Jonathan A .  Kaplan 
Administrative Law Judge 

JAK : ms w 
Enclosure 
xc: Holly Wise, Docket Clerk, State Office of Administrative Hearing - F A C s p I L E ,  

512-475-4994 
Christopher B u r n e t t ,  S t a f f  Attorney, Texas Alcahollc Beverage Commission - 
D' Antro, Inc., d/b/a Observatory - 

Castlr! Hills E x r c ~ ~ t i v r  Center 
1015 Jackson Keller, Suite 10" E Snn ,4ntonio. Trxas 78213 

(2 10) 308-668 I Fsv (2 10) 308-6854 



DOCKET NO. 458-00-1 393 

TEXAS ALCOHOLIC BEVERAGE 
COMMISSION 

VS. 

D'ANTRO, INC. 
DIBIA 0 B S ERVATO RY 
RERMIT NO. MB-436683, L8436684 

BEXAR COUNTY, TEXAS 
(TABC CASE NO. 588949) 

§ BEFORE THE STATE OFFICE 
§ 
§ 
§ 
§ OF 
5 
3 
§ 
§ 
§ 

APM1NISTRATIVE HEARINGS 
I, 

PROPOSAL FOR DECISION 

The Staff of the Texas Alcoholic Beverage Commission (Staff and Commission) initiated 
this action seeking forfeiture of the conduct surety assignment of a Certificate of Deposit posted by 
D' Antro, Inc., (Respondent) dMa Observatory. Respondent assigned a Certificate of Deposit in the 
amount of $5000 for conduct surety bn October 25, 1999, in compliance with the TEX. A ~ c o .  BEV. 
CODE A m .  44 1 1.1 1 and 6 1. I 3  (Vernon 1995 and Supp. 2000). The Staff recommended that the 
assigned Certificate of Deposit be forfeited because the Respondent had cornmi tted three violations 
of the Commission's rules and regulations since September 2 ,  1995. The Respondent did not attend 
the hearing. The undetsigned Administrative Law Judge (ALJ) agrees with the Staffs 
recommendation that Respondent" conduct surety assignment be forfeited. 

I. Jurisdiction, Notice, and Procedural History 

The hearing in this matter convened on June 22,2000, before State Office of Administrative 
Hearings (SOAH) ALJ Jonathan Kaplan. at the SOAH's offices in Sar. Afitonio, Bexar County, 
Texas. The Staff was represented by Staff Attorney, Christopher Burnett, who appeared and 
announced ready. The Respondent did not appear and was represented at the hearing, therefore the 
hearing proceeded on a default basis, pursuant to 1 TEX. ADMIN. CODE 8 1 55.55. Because the 
hearing proceeded on a default basis, Staffs factual allegations are deemed admitted as true, and the 
ALJ incorporated those allegations into the Findings of Fact and Conclusions of Law. 

The Commission and SOAH have jurisdiction over this matter as reflected in the Conclusions 
of Law. The notice of intention to institute enforcement action and the notice of the hearing met the 
notice requirements imposed by statute and by nile as set forth in the Findings of Fact and 
Conclusions of Law. 

Respondent provided a conduct surety assignment, a $5000 certificate of deposit n u m k r e d  2 1739M-40, from 
the lnternationa! Bank of Commerce. Exhibit 1. 



11. Background 
.+ 

On August 27, 1 498, the Texas Alcoholic Beverage Commission (the Commission) issued 
a Mixed Beverage Permit No. MB-434683 and a Nixed Beverage Late Hours permit No. LB- 
436684, to Respondent for the premises known as Observatory at 13307 San Pedro "A", San 
Antonio, Bexar County, Texas. On October 25, 1999, Respondent, as applicant for a Mixed 
Beverage permit, assigned a Certificate of Deposit for Observatory for $5,000.00 as required by the 
TEX.ALC~.BEV.CODEANN. $8  11.11 and 61.13. 

J 3 e  Respondent committed three violations of the Commission's rules and regulations since 
September 1, 1 995. The violations occurred on October 23, 1998, June 4, 1 999 wd August 6, 1999. 
The Respondent signed an "Agreement and Waiver of Hearing" regarding these violations on 
December 10, 1998, July 1 , 1999, and October 29, 1999, respectively. The December 10, 1998 

I ,  

agreement contahed the-followf ng language: 

My name is Raul Guem . I am the permit&. I neither admit or deny that the 
violations stated above have occurred and do hereby waive my right to a hearing. I 
understand that the primary CLP stated above as well as all associated licenses or 
permits tvill be suspende~cancelled unless the licensee or permittee elects to pay a 
civil penalty in Iieu of a suspension. A civil penalty in the amount of SI050.00 
must be received by the final due date stated on the administrative order. I am aware 
that this agreement may be rejected by the Administrator of the Texas AIcoholic 
Beverage Commission at which time the licensee or permittee will be granted a 
hearing on the matters in question. The signing of this waiver may sestrlt in fhe 
forfeiture of any relared condrrci sure@ bond. 

(emphasis added in italics). 

The July 1, 1 999 agreement contained the following language: 

My name is Raul Eduarclo Guem . I am the permittee. T neither admit or deny that 
the violations stated above have occurred and do hereby waive my right to a hearing. 
I understand that the primary CLP stated above as we11 as all associated licenses or 
permits will be suspendedcancelled unless the licensee or permittee elects to pay a 
civil penaIty in lieu of a suspension. A civil penalty in the amount of $750.00 must 
be received by the final due date stated on the administrative order. I am aware that 
this agreement may be rejected by the Administrator of the Texas Alcoholic 
Beverage Commission at which time the licensee or permittee will be granted a 
hearing on the matters in question. The signing ofrhis waiver may reszlll in !he 
forfeiture of any related condz~ct surety bond 

(emphasis added in italics). 

The October 29, 1999 agreement contained the following language: 



My name is Michael Shaw . I am tin oficer of the corporation. I neither admit or 
deny that the violations stated above have occurred and do hereby waive my right to 
a hearing. I understand that the primary GLP stated above as well as all associated 
licenses or permits will be suspendecUcance1led unless the licensee or permittee elects 
to pay a civil penalty in lieu of a suspension. A civil penalty in the amount of 
$1500.00 must be received by the final due date stated on the administrative order. 
1 am aware that thf s agreement may be rejected by the Administrator of the Texas 
Alcoholic Beverage Commission at which time the licensee or permittee will be 
gamed a hearing on the matters in question. The signing of /his waiver may result 
in the forfeitstre of any related conducr surety bond. 

(emphasis added in italics). 

In  lieu o'f the cash civil penalties noted above, the Respondent was offered seven days 
suspension for the violation which occurred en October 23, 1998, five days suspension for the 
violation which occurred on June 4, 1 999 and ten days suspension for the violations which occurred 
on August 6 ,  1999. 

As a result of these waiver agreements, the Commission Administrator entered Orders on 
December 14, 1998, July 5, 1999, and November 4,2000, respectively. The Orders adjudicated that 
the violations acknowledged by Respondent in the waiver agreements had occurred. The Orders 
further provided that Respondent" ppemit(s) would be suspended unless Respondent paid a civil 
penalty in, the amount indicated above for each occurrence. 

111. Applicable Law 

The Commission may revoke a license or permit, or deny renewal of a license or permit, if 
the holder violates a provision of the rules or regulations of the Commission, in accordance with 
TEX. ALCO. BEV. CODE ANN, 56.0 1 (Vernon 1995) and 6 1.71 (Vernon 1995 and Supp. 2000). 
Additionally, the Commission may seek forfeih~re of a conduct surety assignment when a license or 
permit has been cancelled, or where there has been a final adjudication that the licensee or permittee 
has committed t h e  violations of the TEX. ALCO. BEY. CODE ANN. since September 1, 1995, in 
accordance with 16 TEX. A'DMIN. CODE 8 33.24(j) (1999). 

When posting a conduct surety assignment, the assignment form specifies on its face that the 
permit or Eicense holder must agree to "conform with the Texas Alcoholic Beverage Code and rules 
of the Commission." In signing the form, the permittee is also put on notice that if he "violates a 
law of the state relating to aEcohoIic beverages or a mle of the commission, the amount of the 
certificate of deposit shall be paid to the state," subject to certain conditions. See TEX. ALCO. BEY. 
CODE ANN. $ g  11.1 1 and 61.13. 

IV. Proposed Findings of Fact 



On October 25, 1 999, D ' h t r o  Inc., (Respondent) posted a conduct surety assignment of a 
Certificate of Deposit for Observatory located at 13307 San Pedro "A", San Antonio, Bexar 
County, Texas, for $5,000.00. The Texas A lcohof ic Beverage Commission (the 
Commission) issued a Mixed Beverage Permit No. MB436683 and a Mixed Beverage Late 
Hours permit No. LB-436684 to Respondent on August 27,1998. 

On August 27, E 999, the Commission mewed both of the Respondent's permits. 

On May 30, 2000, the staff for the Commission (Staff) mailed notice of hearing to the 
Respondent via certified mail, return receipt requested no. Z 473 040 240, to Respondent's 
mailing address at 13307 San Pedro "A", San Antonio, Texas 782 1 6. A green receipt was 
not included with Petitioner's exhibits, but the envelopeapparently was not returned. 

The noti& of hearing contained a statement of the hate, time, place, and nahm of the 
hearing; a statement of the legal authority and jurisdiction under which the hearing was to 
be held; a reference to the particular sections of the statutes and rules involved; and a short, 
plain statement of the matters asserted. 

The notice of hearing also contained the following language in capital letters in 10-point or 
larger boldface type: If a party fails to appear at the hearing, the factual allegations in the 
notice of hearing will be deemed admitted as true, and the relief sought in the notice of 
hearing may be granted by default. 

The hearing was convened on June 22, 2000, at the offices of the State Office of 
Administrative Hearings in San Antonio, Bexar County, Texas. The Respondent did not 
appear at the hearing. Christopher Burnett, Attorney for the Petitioner, represented the Staff. 
The ALJ closed the record that same day. 

On December 10, 1998, July 1, 1999, and October 29, 1999, the Respondent signed an 
"Agreements and Waivers of Hearings''regarding tbe above referenced violations of the TEX. 
ALCO. BEV. CODE ANN. By signing each waives agreement, Respondent declared and 
acknowledged that certain violations had been committed on October 23,1998, June 4, 1 999 
and August 6,1999, respectively, and that his permit would be suspended or cancelled by the 
Commission unless he paid a specified civil penalty for each occumence. 

The Commission Administrator entered three separate orders on December 14, 1 998, July 
5 ,  1 999, and November 4,2000, finding Respondent had committed three violations of the 
Commission's rules and regulations. 

Respondent committed three violations of the Commission's rules and regulations which 
resulted in three final adjudicati~ns of these violations since September 1, 1995. 

V. Proposed Conclusions of Law 



1. The Texas Alcoholic Beverage Commission (Commission) has jurisdiction over this matter 
pursuant to TEX. ALCO. BEV. CODE ANN. $8 5.35,25.04, 11.1.1, and 62.71 (Vernon 1995 and 
Supp. 2000) and 16 TEX. ADMIN. CODE (TAC) 8 33.24 (1 999). 

2. The State Office of Administrative Hearings has jurisdiction to conduct the hearing in this 
matter and to issue a Proposal for Decision containing Findings of Fact and Concltlsions of 
Law pursuant to TEX. ALCO. BEV. CODE ANN. $5.43 (Vernon 1995 and Supp. 2000) and 
TEX. GOV'T CODE A m .  ch. 2003 (Vernon 2000). 

3. Proper and timely notice of the hearing was effected on Permittee pursuant to Adrninismtive 
Procedure Act, TEX. GOV'T CODE ANN. ch. 200 1 (Vernon 2000), and 1 TAC ch. 155 (1 999). 

4, Respondent holdsgermit No. MB-436683 and pemit NQ:LB-436684, and posted a conduct 
security a&ignment of c certificate of deposit in accordhce with the requirements set foah 
in 1 6 TAC 3 3.24 and TEX. ALCO. BEV. CODE ANN. $ $ 1 1.1 1 and 6 1.1 3 (Vernon 1 995 R: 
Supp. 2000). 

5 .  Respondent committed three violations of the Commission's rules and regulations, in 
accordance with 16 TAC 8 33.24(j). 

6.  Respondent violated 1 6 TAC 5 33.24 (1 999) and TEX. ALCO. BEY, CODE ANN. 8 5 1 1.1 1 and 
61.13, by violating a Commission rule and a law of the State of Texas relating to aIcoholic 
beverages while holding Mixed Beverage pemit No. MB-436683 and Mixed Beverage Late 
Hours permit No. LB-436684, issued by the Comn~ission, and Respondent's conduct surety 
assignment of the Certificate of Deposit should be forfeited to the State. 

Z 6 day of ~ u l y ,  2000. SIGNED and entered this 

ATHAN KAPLAN N 
~ ~ ~ r u u r s ' r ~ ~ ~ ~ v ~  LAW JUDC E 

STATE OFFICE OF ADMINISTRAT~VE HEARINGS 


