
DOCKET NO. 587603 

IW RE CASE & POINT INCORPORATED 5 BEFORE THE 
D/B/A BARE FACTS 9 
P E W I T  NO. MB423 190, LB423 19 1 @ 

9 TEXAS ALCOHOLIC 
8 

DALLAS COUNTY, TEXAS 3 
(SOAH DOCKET NO. 458-00-0926) 3 BEVERAGE COMMISSION 

O R D E R  

CAME ON FOR CONSIDERATION this 27th day of July 2000, the above-styled and 
numbered cause. 

Mer proper notice was given, this case was heard by Administrative Law Judge Brenda 
Coleman. The hearing convened on Apd 25,2000 and adjourned May 3,2000. The Administrative 
Law Judse made and filed a Proposal For Decision containing Findings oFFact and Conclusions of 
Law on June 30, 2000. This Proposal For Decision was properly sewed on all parties who were given 
an opportunity to  file Exceptions and Replies as part of the record herein. As of this date no excep- 
tions have been filed. 

The Assistant Administrator ofthe Texas Alcoholic Beverage Commission, after review and 
due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are containd in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fully set out and separately stated herein. All Proposed Findings of Fact and ConcEusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAC $3 1.1 ofthe Commission Rules, that Respondent's conduct surety bond in the amount 
of $5,000.00 be FORFEITED. 

This  Order will become find and enforceable on August 17,2000, unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, setvice shaIl be made upon all parties by facsimile and by mail as 
indicated below. 



WITNESS MY HAND AND SEAL OF OFFICE on this the 27th day of July, 2000. 

On Beh If of the Administrator, 
/ B 

The Honorable Brenda CoIeman 
Administrative 'law Judge 
State Ofice of Administrative Hearings 
VIA FAGSMILE (214) 956-86 1 1 

- Holly Wise, Docket Clerk 
State Ofice of Administrative Hearings 
300 West 15th Street, Suite 504 
Austin, Texas 7 8 70 1 
VIA FACSMILE (51 2)  475-4994 

Roger Albright 
ATTORNEY FOR RESPONDENT 
330 1 Elm Street 
Dallas, Texas 75226- 1 637 
VIA FACSIMILE (214) 939-9229 

Case & Point Incorporated 
84 1 0 Harry Hines Blvd. 
Dallas, Texas 75235-3006 
VTA REGULAR MAIL 

Timothy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 

- DalIas District Ofice 
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State Office of Administrative Hearings 

Sheha Bailey Taylor 
Chief Adrnbbtrmive Law Judge 

Dopi8 B d e y  
AdrPinistrator 
Texas kIcohofic Beversge Comiesion 
5806 Mesa Drive, Suite 160 
A ~ r t b .  Texas 78 73 1 

RE: Docket 1Vo.15&004926; Tarar dlcohollf Borbrr~r Commlseiao vs, Cafe % Point lacnrporatcd 
dmra Brim P ~ a a  C B C  Ca9t No.5836D3) 

- Dear Mr. Bailey: 

Enclosed plaase fjnd a Proposal for D6ci~on in tbe above-r~fmced cause for the 
consihtion of the Texas Alwbolic Bevwage G c m d s s i o ~  Copied of tbt propossl are being s e d  
to Timo?hy F .  Eriffith, attornq fw Texas AlCdholic B m g 8  bmmiasion, and to RQger Albrigbt, 
anomey for Case & Point, Incorporated d/b/a Bare Facts. F w  reasons dimsscd in t!!e proposal, I 
recommend Brookhollow National Bank Certificate of Deposit in th4 m o u n t  of S5,000.00, 
numbered 25 1 71, dated October 14,1997, should he forfeited. EX. ALCO, B W .  CODE 6 1 I .  1 1@](2). 

Pursuant to the Arlminjshtive Procedure Aut* each pasty hrrs the right w file exceptions to 
tbe proposal, 3ccompanied by supporhg briefs, Exceptions, replies to the exceptions, and 
suppordng briefs must be filed witb the Commission according to the agency's des,  with s copy 
to the State Office ofAdministrhve Heatings. Aparty fiI~ng exceptions, replies, and briefs must 
serve a copy an tha other party hereto. 

Brenda C61mat-1 
Admiaistrasive Law Judge 

bdoswe 
ec: bockct Clark, Sme Ofice of Adrmniatratire H d n g e .  Austin, T m s  

Timothy B. CirjfiFfit)r, S*RAttornoy, Taxm A ~ c Q ~ ' ~ ! o  Btvr~-agc C O ~ W L O ~  - 
Roger Albtlghr, ~ t t m c y  far Respmdmt., Cum & Porn4 Bc. &%la Bare F d s  - 
zxuoLw 
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SOAH DOCKET NO. 458-00-0926 

T I C U S  ALCOHOLIC BEVERAGE 
CO?rlMISSXON 

vs. 

C U E  & POINT LiCOZRPORATED 
D/33/A SARX FACTS 
PERMIT NOS, MB423190, LB423191 
D U S  COLWY, TEYUS 
(T-C CASE NO. 58'1603) 

The Staffof the Texas klcaholic Bev6mge C d s s i o n  (S taor  ComRljssion) initiated this 
action seeking forfeiture of the certificate of deposit (in place of a conduct surety bond) pos~ed by 

- Case & Point hcorporatcd dlbla Bare Facts (Respondent). Thc Staff recommendad h t  the 
certificate of deposit be forfeited because Respondent had committed three violations of the Texas 
Alcoholic Beverage Code since September 1 ,,1995. The Admhs~arive Law Judge (ALJ) agrees 
wih ~e S t S s  recommendation tbat the Reqondmtk smificate of deposit be forfeited. 

I. JURISDICTION, NOTICE AND PROCEDURAL HISTORY 

Them ara no corrtestcd i s s u ~  of jurisdiction, venue or notice in this proceeding. Therefore, 
those matters E V ~  set out in the proposed findigs of fact and ~onclusisns of law wltbout further 
discussion here. 

On March 27,2000, the Staff issued its Notice of Hearing. The na ticc was directed to Cast 
& Point Incorporated d/b/a Bme Facts by and through its artorncy of record, On April 25,2000, a 
hearing convened before Brenda Coleman, an administrative Law judge (an, at the Srare Office 
oSAdnzinismtivt Hearings (SOAH), 6300 Forest Park Road, Suite B-230, Dallas, Dallas County, 
TCXRB. S& was represented at the hearing by Timothy E. Griffith, an attorney with the 
Cornmission's Legal Division. Respondeat was represenred at the hearing by Roger Nbpight, 
Attorney at Law. Evidence was; received from both p h e s  on that dote. The record was ccloscd on 
May 3.2000, aft@ the pwtiea w m  aIlowed to submit additional written material 6. 

U. LEGAL STANPARDS 

The Texas- Alcoholic Bmerage Commission (TAB0 is authorized under TEX. u o .  BEV. 
CODE ANN. tj T 1-1 1 (b)(2) (Vernon 2000)(tbe Code), to forfeit the amount of a conduct surety bond 
if Respondent's lrcense was revoked or on a final adjuditation that the li~ensee had violated a 
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provision of the Cade. A hold= of a p h t  nquited to file a surety bond may hni& insttad o f  all 
or pm of the required bond mount one or more cmificates of deposit assigned to the State issued 
by a federally insured bank or s a w &  iasriturioa authorized to do business in this State. TM. .em. 
aev. CODE A,W. 6 1 l(d)(l) (Vernon 2000)Cthe Code). 

T h e  following TABC mPe governs forfeiture of a conduct surely bond: 

(1) Wben a l i tme arpercnit is canceled, or a h a 1  adjudication that the licensee or 
permittee has cammined k e e  violations of the ~ l c o h ~ l i c  Bmaage C o b  since 
September 1,1995, the cammission shall notify the licensee or p d t t e e  in wiring, 
of its intent to seek forfaiturt of the bond, 

(23 The licensee or permittee may. within 30 days of ths motice specified in pantgraph 
(1) of thts subsection, request hearing on the question of wh~ther the ctit&a for 
forfeiture of the bond, as established by the Alcoholic Bevlerage Code, 1 I. 1 1 atld 
5 61.13, and ihis rule have been satisfied. The heating shdl be conducted in 
accordance with flle Administrative Pracedms Act 16 m. am. CODE 5 33.24u) 

- On Octob w 14, 1997, Respondent bxwutcd an wri v e n t  of account in lieu o f  a conduct 
surety bond 7 3 0  Assipnmt provides the conmission with dl right, tltIe and interest of wbatever 
n a m  thar Case & Point, Xncmpmted. has to an insurd account in the Brookbollow National S;ank, 
a Certificate of Deposit in the ambunr sf 55,000.00 and numbered 25 1 74. The Assimmt bcms 
the ackmwledpent of the Brookhollow National Bank, I I 1 1 West Mockingbird Lane, Dallas, 
Taxa9. 

On Norembtr 24,1997, the Commissjon issued Mixad Beverage P c h  t, m423190, and 
Mixed Beverage Late Hours Permit, Ll3423 1 9 1, to Respondent for the premises ham as C a e  & 
Point hmqomted ch la  Bare F a c ~  at MI0 Harry Ehes Boulevard, Dallas, Dallas County, Texas. 
The permits have been continuously mewed, 

IV, EVENTS LEAQINC TO IXE REQUEST TO FOaFElT 
RESPONDENT'S CONDUCT SU3I1ETY B O m  

On Decmbm 2,1999, Respandent aigned an " A p e m a t  and Waiver of H&gV* in Docket 
Number 581 150 r~gardiprg stvcrd violatiom of the Code, to wit: 

(a) Orl or about May 26, 1998, fbe Respondent, or i ts  employee, agent or senank engaged in or 
permitted conduct on &e premises whch ww lewd, immoral or oEansive to public dscmcy, in 
v~aladon of 8 lOQ.Ol(6) of tht Cadi?, whicb w m t s  suspension or canceIlation of d ~ o  pamLit under 
4 1 1.6 1 @)(2) of the Cade; additiondy, on or about May 26, 1998, Rcspondcng its mplpyea, 
servant or agent, did then and t)lm on the licensed premises salidt a customer to buy drinks for 
consumption by Respondent andlor its employee, m violation of 4 104.01 (4) of the Code, which 
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wanants susptasion or cme~lllltjon of the p e t  under,! 1 I.61@)(2) ofihe Code; 

@) On or about June 8. 1998, the Rsspondmt, or its cmployce. agm~ o r  senam, eagagcd in w 
pmit tad conduct on the premises which was lewd immoral or ofimive to public decency, 1n 
violaboa of § 104.0116) of tha Code, which warrants mupension or cancellation of rhe p e n t  under 
4 1 1.6 I (b)(2) of the Code; and 

(c) On or about July 23, 1998, the Rtspaadent, or its employee, agent or servant, ongaged in or 
p d n e d  conduct on the: ptemises which was lewd, h o r a l  or oEensivo to public decm~y, h 
violation of 5 lWJ31(2} of  the Coda and 21.08(e) of the Texas Penal Coda; addiriondy, on or 
a b ~ u t  July 23.1998# an employee, agent or 6srvant of the Respondmt, did then and thmc on the 
licensed premises howingty allow employca, sewants andlor @gents to engage in acts of s e n d  
contact with bmt to arouse ot gat@ sex& desires, which w m t s  suspension or cmceIlatioh of 
the p d t  under 6 I 1,61@)(2) of the Code. 

The waives agreement contained the fallowing language: , 

My name i s  Roger Atbright, Attomey for ]Respondent, authorized te reprcsmt 
Respondent in the sryled and numbered cau6 above, Respondent, without a h t t i n g  
th violation descnied herein occmtd, waives hearing in the matier and accepts the 
penalty assessed. Respwdent apetithat ?he sbove-tlefmcedpesmits be suspended 
for a period of twenty-ei&r dsys starting 1291 AM. an the S& day of May, 2000, 
d a s s  a civil p d t y  in the mount of $4,200.00 is paid on or before the 29th day of 
December, 1999. Respondent agrees that this agreement becomes find and 
adorceable on h c  date &a Order is signed, and whewlcdger, that the sigaing af this 
waiver may result in rhe forfeiturb of any related conduct surety bond. Additionally, 
for puvases of rhls agreement, tha ongind six charges have been combined into 
thee charges. Rssp~ndcnt dcclves its understanding of the r m s  of this 
AGWMEK'T and accepts the penalry assessed for this violation. 

As a result of th is  Waiver agreement, the Commission ~dminisftator'entezed an M e t  oa 
Deemher. 5,1999. The Order -tad Respondma vialared the Code as stated in the Agreement and 
Waivtz o f  Rearing. The Order furrhcr provided that Respondent's pcmits were suspmdd for 
twentyeight days unIcss Respondent paid S4,200.00 as a civil penalty. 

V. FoRlWSTURE OF CONDUCT SURETY BOND 

The Commission may revoke a li-sb or pennit, or deny renewal of a ric~lsa or permit, if 
th holda violates n provision af the Code or a d e  of tiha Commission. TEX. ALCO, BEV. CODE m. 
55  6.01 an8 61.7 1. Texas AImhoIio Baveragc Commission rule 9 33.24u 3 governs forfeiture of a 
conduct surety bmd, and providm that the Commission may seek forfeim when a liceme or permif 
has b m  ceurccled, or where them has been a final adjudication that tht licensee or permi ttta has 
conmined k e e  violanons of the Code since Septembtr 1, 1995. 
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Whm posting a mndwt surety bond (or any instnunat swing in place of a condUc~ surety 
bond), ht pennit or license holder m W  agme not to violate a f exas law relating to alcoholjc 
beverages or a Comission mle. The hddm must also agce that the amount of the bond shall be 
paid tn ibe Stato if the permit is waked,  or, on final adjudication, that the holder violated .a 
pmvision of the Cde.  Section 33.24Cj) requires forfeitum upon cancellation or upon final 
adjudication det&g a h8lder has committed thee violations of the Cade shca Sep €ember I ,  
1995, 

FINPINGS OF FACT 

1 .  On O~rober 14, 1997, Respondent oxecutcd an a&ipmeot of accoumt in lieu of a conduct 
surety bonk evidenced by a CBIXificate o f  Pepasit in tbe  amount of 55,000.00, numbered 
25 174, deposited in the Broobllow Nation4 Bank, 

2. On November 24,1997, the ComJaisaion issued Mixed Beverage Permit, m 4 2 3  1 90. and 
Mixcd Bevmge Late Hours Permit, LB423 Z 91, fe -ndcnt far the premises ham as 
Case & P o d  Incorpora d/b/a Bare Facts at E410 Harry Hmea Boulevard, Dallas, DalIas 
County, Texas. 

3 .  On December 2,1999, Respondent aignlad an "Agmmcnr aad Waiver of Harilag'' ia Docket 
Numbcs $8 1 150 regarding ssveral violations of the Code, which wae combined inro three - cba~s05, t o  W k  

(a) On or about May 26,1998, the Rcspondmt, or its employee, agcnt or servant, engaged 
in or p h t t e d  conduct en &c premises whch wu lewd, immoral or oEmsive to public 
decency, in violation of 9 104.01(6) of the Code, which w m t s  suspeusion or c~ce!Iation 
sf the panic u d e ~  4 1 ?.61(b)(2) of the Code; additiondy, on or about May 26, 1998, 
kspondent, its employee, senrant or agent, did thw and there on the Licensed premises 
S O E I C ~ L  a customer to buy Mnb for consumption by Respondm~ andlor its -Joyce, in 
violation of 5 104.01 (4) of tile C ~ d o ,  wbich warrants suspension or cancellation of the p m t  
under 5 1 1.6 1 (b)(2) of the Code; 

@) On or about June 8,1998, the Respondent, or its employee, agent or servant, engaged in 
or permitred conduct on the premises which was lewd, immoral or offensive public 
decency, in violation of 4 1 04.0 1C6) of lhc Code, which warmnu suspension or cmcellation 
of rbe pannit under  5 1 I .6l(b)(2) of the Code; and 

(c) Qn or about July 23,1998, the RespondFnt, or its: employee, s g a t  or servant, engaged 
In or permitted conduct on h e  prmises whi& was lewd, immoral or offensive to public 
decency, in violsrion of 4 104.01(Z) of the Code and 6 21.08(a) of the Texas Penal Code; 
d d i t i o d y ,  on or abwt July 23.1998, an q l o y t b ,  agent or sewant of the Respondent. did 
then and there on, the b c m d  premises bowugly allow employees, sewan& andlor agents 
to engage in acts of sexual contact with ifiteat to amuse or gratify s ~ w u a l  desires, which 
wanants suspension or cancellation of the  permit under $ 1 1 -6 1 (b)(2$ o f  the Cade. 
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By signing the wRjver agreement. ~es$andmt achowlcdged t b a  h is  p e h b  would be 
suspended by t h e  Conrmssion vnless he paid a civiI penalty. Respondent agreed that the 
apmmt would become ha1 enforceable on she date the Waiver Qrdct waq signed, and 
further acknowldged thaf the signing of Ihc waiver agreement may result in the forfaiwe 
of any related conduct surety bond. 

011 December 6,1999, the Commission AJminimtor entered an ordm finding Rwpondmt 
l~ad vioiated $§ l#.OI(6), 104.01f4) and 109.01 (2) cf the Code, as well as 4 2 1.081a) of the 
Penal Code. 

Respondent has cornmitt5 thee violations of tbe Code since September I ,  1995, which 
resulted in a final a u d i c a i o n  by the Commission against Respondent. 

StafY sent Respondent Hiritten natice of Staff's intmt to farfeit the bond by a letter bzed 
January 13,2000. 

On March 27,2000, the Staff issued its Notice of Hearins. 

On April 25,2000, a hearing convened before Bmda Colmaa, an administrative law judge 
[AIJ). at the Smte Office of Adrrrmistrerti~e Hcarinp (SOAH), 6300 Forest Pnrk h a d ,  Suita 
8-23 0 ,  Dallas, Ddlas County, Texas. Staff  was represented at the hearing by Timothy E. 
Grifith, an attorney with the Commission's Legal Division, Rtspondenr was rsprcsentd 
at the h m g  by Roger Allright, Attorney a7 Law. E v i h c c  was rmaived frm~ bath partics 
on that date. The mmrd was closed on May 3,2000. 

The Texas Alcoholic Beverage Commission has juisdiction over this mattar unda n x .  
ALCO. BEV. C0DEh.W. 5 11.1 1@)(2){Vernbn 2000). 

n e  Srare Office of ~ d m i n i s k t i v a  Hearings has jurisdiction over all maflers relating to 
c;onducting ;9 hearing in tllj s proceeding, including rbe preparation of a proposal for decision 
with findings of facts and conclusions of law, pursuant to EX. GOV? TDE ANN. 9 2003.021 
(Vernon 2000). 

Based an Findings o f  Fact Nas. 1 and 2, Respondent holds Mixed Beverage Permit, 
MI3423 190, and Mixed Bererage Late Flours Permit. LB423 191, and posted a conduct m c t y  
bond (cmMcate of deposit) in wcordancc with the requirements set forth in 16 EX. ntlm. 
CODE @ 33 -24 and E X .  U C O .  BEY. CODE A W .  5 5 11.1 1 and 63.13 wcmon 2000). 

Based on Findings of Fact Nos. 3-7, BrcmkholIow National Bank Certificate of Pepssi t in 
llae amount of %5,000.00, numbsrbd 25 174, c l a d  Ocmber 14,1997, b u l d  be farfbitea TEX. 
U C Q  BEV, CODE 9 9 1 1.1 I(b)(2) ~d 1 1.1 1 (d)(l) v~m011 2000). 
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SIGNED thisT3s+k day of 0 L I n c ,2000. 

Brmda Coltman 
CO IS^^ LAW f imGE 
STATE OFFICE OF ADMINIST RhTIVE IEARIWGS 


