DOCKET NO. 587136

IN RE GRACIELA GAONA ONTIVEROS  § BEFORE THE
D/B/A CHICANO MAGIC $§
PERMIT NO. BG-293781 §
LICENSE NO. BL-293782 § TEXAS ALCOHOLIC
§
BEXAR COUNTY, TEXAS §
{(SOAH DOCKET NO. 458-00-0351) § BEVERAGE COMMISSION

ORDER’

CAME ON FOR CONSIDERATION this 28th day of September, 2000, the above
numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Leah
Bates. The hearing convened and adjourned on May 16, 2000. Judge Bates made and filed a
Proposal For Decision (PFD) containing Findings of Fact and Conclusions of Law on July 10,
2000,

This PFD was properly served on all parties who were given an opportunity to file
Exceptions and Replies as part of the record. The attorney for Petitioner filed Exceptions to Judge
Bates’s PFD on July 14, 2000. The Respondent did not file any. Judge Bates 1ssued an Amended
PFD on September 5, 2000, which was served on all parties. Neither party filed Exceptions to the
Amended PFD.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review
and consideration of the Amended Proposal for Decision, Transcripts, and Exhibits, adopts in part
and amends in part the Findings of Fact and Conclusions of Law of Judge Bates:

A. The Assistant Administrator adopts the Administrative Law Judge’s Proposed
Findings of Facts Nos. 1 through 14.

B. Under the authority of Government Code Section 2001.58 (e) (Vernon 2000), the
Assistant Administrator adds and adopts Findings of Fact Nos. 15 and 16:

Finding of Fact No. 15: Mr. Martinez was an agent, servant, or employee of the
Permittee/Respondent.

Discussion: The Record shows that the bartender, Mr. Riojas, believed that Mr.
Martinez was married to Graciela Gaona Ontiveros, the Permittee/Respondent,
and thus one of the owners. Riojas brought the problem he was having with Mr.,
Melcher to Martinez’s attention, not to Ontiveros, who was also present. Whether



or not Martinez was formally an employee, servant, or agent of the
Permittee/Respondent is irrelevant; Martinez assumed that role by stating he would
check into the situation with Melcher.

Finding of Fact No. 16: Mr. Melcher was intoxicated on the licensed premises.

Discussion: The Record states that Mr. Riojas, the bartender, became aware that
Mr. Melcher was intoxicated after Melcher chugged one beer and became abusive
after refusing to pay for it. One beer will not make a person intoxicated. The
logical conclusion 1s that Melcher was intoxicated prior to his altercation with
Martinez and was served an alcoholic beverage while intoxicated.

M

C. The Assistant Administrator adopts the Administrative Law Judge’s Proposed
Conclusions of Law Nos. 1, 2, 3, 4, and 5.

D. Under the authority of Government Code Section 2001.058 (e), the Assistant
Administrator rejects the Administrative Law Judge’s Proposed Conclusions of Law Nos.
6, 7, and 8. In their place, the Assistant Admunistrator adds and adopts the following;

Conclusion of Law No, 6: Mr. Martinez was an agent of the
Permittee/Respondent, and acted in the place of the Permittee/Respondent.

Discussion: Section 1.04 (11) of the Alcoholic Beverage Code defines Permittee as
“a person who is the holder of a permit provided for in this code, or an agent,
servant, or employee of that person.” Martinez, through his actions at the bar, met
this definition. In the eyes of the law, Martinez was the Permittee/Respondent.

Conclusion of Law No. 7. The breach of the peace between Martinez and
Melcher was not beyond the control of the Permittee/Respondent.

Discussion: As explained above in adopted Conclusion of Law No. 6, Martinez
legally acted as the Permittee/Respondent. Therefore, his actions are attributable
to the Permittee/Respondent. According to the Record, Martinez had time in
which to request police assistance mn dealing with Melcher; he chose not to,

Conclusion of Law No. 8: The Permittee/Respondent, through the actions or
omissions of Martinez, violated Texas Alcoholic Beverage Code Sections 28.11
and 69.13.

Discussion: Martinez, as the Permittee/Respondent, had control over his own
actions; the breach of the peace was therefore under Martinez’s control and was
the result of his improper actions.



E. Under the authority of Government Code Section 2001.058 (e), The Assistant
Administrator adds and adopts Conclusion of Law No. 9:

Conclusion of Law No. 9: The Respondent, by serving an alcoholic beverage to
an intoxicated person, violated Texas Alcoholic Beverage Code Section 11.61 (b)

(14).

Discussion: Section 11.61 {(b) (14) states the Commission may cancel or suspend a
permit if “the permittee sold or delivered an alcoholic beverage to an intoxicated
person.” Melcher was intoxicated at the ttme he was given a beer. The Alcoholic
Beverage Code does not state that a permittee must be aware that a person is
intoxicated at the time of sale or delivery.

All Proposed Findings of Fact and Conclusions of Law, submitted by any party, which are not
specifically added or adopted are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage
Code and 16 TAC §31.1 of the Commission Rules, that Permit and License Nos. BG-293781 and
BL-293782 are CANCELED FOR CAUSE.

This Order will become final and enforceable on September 28, 2000, unless a Motion
for Rehearing is filed before that date.

By copy of this Order, service shall be made on all parties by facsimile and by mail-as
indicated below.

WITNESS MY HAND AND SEAL OF OFFICE on this the 28th day of September, 2000.

On Beghalf §f the Administrator,

Randy ’arbrq;gh, Aspistant Adminigtrat
Texas AJcohotic Bewgrage Commissic

CB/bc

The Honorable Leah Bates, ALJ
State Office of Administrative Hearings
VIA FACSIMILE (512)475-4994



Holly Wise, Docket Clerk
State Office of Administrative Hearings
VIA FACSIMILE (512) 475-4994

George Taylor

ATTORNEY FOR RESPONDENT

101 Stumberg

San Antonio, Texas 78204

VIA CERTIFIED MAIL NO. Z 473 042 973

Christopher Burnett
ATTORNEY FQOR PETITIONER
TABC Legal Section

Licensing Division
San Antonio District Office
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DOCKET NO. 458-00-0351

TEXAS ALCOHOLIC BEVERAGE BEFORE THE STATE OFFICE
COMMISSTON
Vs OF

GRACIELA GAONA ONTIVEROS
D/B/A CHICANO MAGIC
{TABC NO. 587136)

LD L S L A LR L

ADMINISTRATIVE HEARINGS

AMENDED PROPOSAL FOR DECISION

.

The Staff of the Texas Alcohohe Beverage Commission (TABC) sought cancellation of the
wine and beer rctailer’s permit and the retail dealer’s on premises late hours license held by
Respondent Gracicla Gaona Ontiveros d/b/a Chicano Magic (Respondent) for two alleged violations,
a breach of the peace and the sale of an alcohalic beverage to an intoxicated person. Yinding the
Staff did not sustain {ts burden of proof, this proposal recommends no action be taken against
Respondent’s license and permt.

PROCEDURAL HISTORY, NOTICE & JURISDICTION

On February 4, 2000, notice of the hearing was sent by centified mail, retum receipt
- requested. to Respondent at her address of record. 135 Alvarez Place, San Antonio, Texas 78204-
2114. Respondent or her agent reccived the nolice on or about I'ebruary 9, 2000. Because of her
attorney’s conflicting trial setting. Respondent moved for continuance by motion filed Apri! 20,
2000, The molion was granted, and the hearing was continued from its originally scheduled date of
May |, 2000, 10 May 16, 2000.

The hearing convened on May 16, 2000, befere Administrative Law Judge (ALI) Leah Bates
with the State Office of Administraive Hearings (SOAH) in SOAH offices at 10135 Jackson Keller.
San Antonio, Texas, Sull attomey Christopher Bumett represented Staffl. and atterney George
Tavlor represented Respondent. Respondent requested another continuance. arguing she had not
received the notice of hearing. The motion was denicd. After evidence was reccived. the hearing
concluded un the same day.

A Proposal for Decision was issued July 10, 2000, and Stall Giled exceptions on July 14,
2000, Respondent did not reply to the exceptions. This Amended Proposal for Decision is 1ssued
in response to Staff"s exceptions,
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REASONS FOR DECISION
A. [.egal Standard

1. Breach of the Peace

Seciions 28.11 and 6%.13, TEX. ALCO. BEV. CODE ANN. (Vemon 1993), provide for

canceling a permit or licensec when:
a breach of the peace has occurred on the licensed premises or on premises under the
licensee's [or permittee’s] control and the breach of the peace was not beyond the
control of the licensee [or permittee] and resulied from his improper supervision of
persons permitted 1o be on the licensed premises or on premises under his control.

139

2. Sale to Intoxicated Person

The TABC may suspend or cancel a permit or license if an zlcoholic beverage was
sold ordelivered to an intoxicated person. TEX. ALCO.BEV. CODE ANN. §811.61(b)(14)
and 61.71¢{a) (Vemon Supp. 2000).

B. Lvidence

No¢xhibits were admitted into cvidence. In a posthearing order. the AlLT took official
notice of the violutions letter, dated January 7. 2000; the noticc of hearing, dated ['ebruary
7, 2000; the ALTs first prehearing order. dated Aprii 3, 2000; the Respondent’s Motion [or
Conunuance, dated April 20, 2000: and the ALJ s continuance order. dated April 28, 2000.

Three witnesscs testitied at the hearing.
1. TABC Agent Greg Smith

Mr. Smith has worked as a TABC agenit [or sixteen years., On November 13, 1999,
he responded to a disturbance call about Chicano Magic and was asked by San Antonio
peliceofficers to assist with investigating a breach of the peace. He spoke with the bartender
and the Respondent. Respondent told Agent Smith a custerner. Mario Melcher. had stabbed
her bovfnend. Fermando Martinez, and her boy[riend had shot and killed the customer, Mr.
Smith also spoke with Mr Riojas, the bartender.

2, Martin Riojas

Bartendar at Respondent’s premises, Mr. Riojas was on duty on November 13, 1999,
He has worked at the location for six months. He 1s not seller-server cerntilted and has had
no [ormatl training in determining when a person ts intoxicated.

Mr. Ripjas worked at the back bar, and there was also a front bar. About twelve to
tifteen minutes before the shooting, Mr. Rioas noticed Mr. Meleher, a customer he had not

-
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seen before that night, holding a beer. Mr. Rigjas had not served the beer to Mr. Meicher and
—_ assumcd that someone else had purchased it for him or given it to him

Mr. Riojas placed a beer on the bar for another customer, and Mr. Melcher “chugged
it down.” Mr. Riojas told Mr. Melcher to pay S1.50 for the becr. and Mr. Melcher began
cursing at Mr, Riojas. Mr. Riojas considered paying for the beer himselfbut, instead, decided
to ask Mr. Melcher onc morc time to pay for the beer. Mr. Melcher refused. At that time,
Mr. Riojas realized Mr. Melcher was drunk.

Mr. Riojas told Mr. Martinez. whom he presumed was marricd to Respendent, and
thus, one of the owners, about the incident with Mr. Melcher. He said he was having &
problem with someone who drank a beer but refused to pay lor it. Mr. Martinez said he
would check into it. ‘

Mr, Martiner asked Mr. Melcher if there was a problem and asked Mr. Melcher 1o
come back another day. Mr. Melcher became belligerent and, 1n Spanish, began cursing at
Mr. Martinez. Mr. Riojas saw Mr. Melcher hit Mr. Martinez with anopen fist. Mr. Murtinez
hithim back. They struggled and cursed at each other. Mr. Melcher cut Mr. Martinez with
a knife; then. Mr. Martinez shot Mr. Melcher,

In Mr. Riojas’s opinion, the events happened so guickly that there was no time w0
telephone the police: he estimated the fight lasted no more than a couple of minutes. Before
the altercation, Mr. Riojas expected Mr. Melcher to leave when Mr. Martinez talked with
him.

7N Angelina Vitela

Ms. Vitela, a customer, went to the ¢lub about 9: 30 p.m. on Novernber 13,1999, She
went 1o the ¢lub almost every weckend and knew both Mr, Martinez and Mr. Melcher. Mr.
Melcher was the first cousin ol'a friend she described as being “like a brother™ 10 her, and
she had been around Mr. Melcher on oceasion during the past few years, On the evening of
November 13, 1999, she had consumed a couple of alccholic beverages.

Around midnight, Ms. Vitela saw Mr. Riojas and Mr. Melcher exchance words. She
saw Mr. Martinez hit Mr, Melcher. Mr. Melcher pushed Mr. Martinez and hit himm a few
times. According to Ms. Vitela, other people in the club then became involved trving to stop
the fighi, They had Mr. Melcher back against a wall, and everything began 10 calm down.
At that poimt, Ms. Vitela thought Mr, Mclcher was going to be escorted out of the club;
instead. she heard a shot and saw Mr. Melcher fall to the ground. She described the
confrontation between Mr. Martinez and Mr. Mclcher as lasting about five minutes. She did
not sce a knife in Mr. Melcher's hand.
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Analysis
1. Brecach of the Peace
Courts have dehined a breach of the peace as:

the offense of disturbing the public peace or tranquility enjoved by the citizens of a
community. . .by any act or conduct inciting to violence or tending to provoke or
excitc others 10 break the peace; a disturbance of public arder by an act of violence,
or by any act likely to produce violence ., . The oflense may consist of acts of public
turbulence or indecorum in vielation of the common peace and quiet. . . or of acts
such as tend to excite violent resentment or t0 provoke or excite others 1o break the
pcace. Actoml or threatened violenece 13 an essential element. Woods v. State. 152
Tex. Crim. 338; 213 S.W. 2d 6835, 687 (1948). Andrade v. State, 6 S.W. 3d 384
{Tex. App.—Houston [14™ Dist.] 1999, dis. pet. rel

Clearly, there was a breach of the peace in Respondent’s club on November 13, 1999,
Based on the evidence and the definitions, the first disturbancc of the public peace in the ¢lub
occurred when biows were struck ! Mr. Riojas testified Mr. Melcher struck the first blow,
and Mr. Vitela testified Mr. Mantinez struck first. Certainly, il Mr. Martinez struck the first
blow. onc could infer that Respondent’s improper supervision contributed 1o the breach.
However, 1if Mr. Melcher first struck Mr. Martinez, the breach was unforeseen to
Respondent’s agent, Mr. Martinez. Foreseeability and the licensee's ability to control the
suuation determine whether liability will be found. Texas Liguor Control Board v. Luke,
340 S.W.2d 504 (Tex. Civ. App. - Beaumont 1960, no writ), Texas Liguor Control Board
v. Rodripuez 364 S W .2d 459 (Tex. Civ. App. - San Antonio 1963, no writ); McFarland v,
{exas Liguor Control Board. 434 S.%W.2d 924 (Tex. Civ. App. - Waco 1968, no writ).

The two eycwitnesses both had interests in the outcome of this case. Asx
Respondent’s employee, Mr. Riojas was necessarily interested in continucd cmployment,
Ms. Vitela™s close (riend, a person whe is like a brother to ber, was related 1o Mr. Melcher.
Because of these biases, neither witness appearad more ¢redible than the other, There was
no other evidence to add weight to either party’s assertions, and Staff bore the burden of
proof. Thus. the ALJ finds Staff failed to prove 1t was more likely than not that Mr. Martinez
struck Lhe first blow and initiated the breach of peace. Statf failed to meet its burden of
proving the brzach of the peace was not beyond Respondent’s contro] and resulted from her
uriproper supervision of persons permitted to be on the licensed premises.

'Loud swearing or cursing can breach the peace, Leache v, State, 22 Tex. Ct, App. 279, 3 5. W. 539, 546 (1886), but
in this casu. the words exchanged between Mr Melcher and Respondent’s agents did not disturb anyone ¢lsc and did
not appear to vielate the common peace of the ¢lub,

4
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This conclusion is not meant in any way to excuse Mr. Martinez's actions in killing
Mr. Melcher. However, the cvidence was insuflicient to prove the Texas Alcoholic Beverage
Commission violation alleged. The evidence did not demonstrate that Respondent could
have prevented Mr. Melcher's actions, and Mr. Melcher imtiated the breach.

2. Sale to Intoxicated Person

According to Mr. Riojas’s, Mr. Melcher “chugged down™ a beer that Mr. Riojas had
placed on the counter for someone else. Even if Mr. Riojas actually served him, there was
no evidenee Mr. Melcher was intoxicated at the time he was served, Ms, Vitcla did not think
Mr. Melcher was intoxicated., and she was farmiliar with him. Neither witness noted behavior
tendiny to show intoxication unti] afler the beer was served to Mr. Melcher. Consequently,
the ALIs finds there was insufficient evidence of’selling or serving an intoxicated person.

PROPOSED FINDINGS OF FACT
I Respondent Graciela Gaona Ontiveros d/b/a Chicano Magic (Respondent) holds a

wine and beer retatler’s permit and a retajl dealer’s on premises late hours hicense
issued by the Texas Alcoholic Beverage Commission (TABC).

2. On November 13, 1999 a customer. Mario Melcher. refused to pay for a beer he took
from the bar at Respondent’s ciub,

3. When the bartender asked him to pay for the beer he had “chugged down,” Mr.
Melcher refused and curscd at the bartender,

4, The bartender asked for payment a second time, and Mr. Melcher again refused.

> The bartender asked Respondent's boyfriend, Femando Martinez, whom the
hartender thought was the co-owner, for assistance.

/| 6. When Mr. Martinez asked Mr. NMelcher to pay for the beer. Mr. Melcher cursed him

and hit him with an open (ist.

7 Mr. Martinez then hit Mr. Melcher

S Mr. Melcher cut Mr. Martinez with a knife,

9. Aller being cut, Mr. Martinez shot and killed Mr. Melcher.

1. The fight tasted no more than a couple of minutes.
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Until Mr. Melcher “chugged down” the beer and cursed at bartender, Mr.
Melcher had done nothing in the bar to ndicate he was intoxicated.

On February 4, 2000, notice of the hearing to consider sanctions against
Respondent was sent by certificd mail, retumn receipt requested, to
Respondent at her address ol record. 135 Alvarez Place, San Antonio, l'exas
78204-2114,

Respondent or her agent received the notice on or about February 9, 2000.

The hearing o consider the gliegations convened on May 16, 2000, before
Administrative Law Judge Leali Bates with the State Office of Administrative
Hearipgs (SOAH) in SOAH offices at 1015 Jackson Keller, San Antonio,
Texas. Staff attorney Christopher Burnett represented Staff, and attorney
George Taylor represented Respondent.

PROPOSED CONCLUSIONS OF LAW

The TABC has jurisdiction over this matter pursuant to TEX. ALCO. BEV.
CODE ANN. §311.61 and 61.71 {(Vernon Supp. 2000).

SOAH has jurisdiction over matters related to the hearing in this proceeding,
including the authority to issuc a proposal for decision with proposed
findings of fact and conclusions of law, pursuant to TEX. GOV'T, CODE
ANN. §§2003.021(b) and 2003 042(5) (Vernon 2000).

Respondent received proper and timely notice of the hearing pursuant to
TEX. GOV". CODE ANN. §2001.051 {(Vernon 2000),

Staff bore the burden of proof in the procecding.

Mr. Melcher initiated the breach of the peace. TEX. ALCO. BEV, CODE
ANN, (Vernon 1995) §§28.11 and 69.13.

Mr. Melchert’s actions were bevond Respondent’s control and did not result
from her improper supervision of persons permitted to be on the licensed
premises or on premises under her control.

There was insufficient evidence to prove a violation of TEX. ALCO. BEV,
CODE ANN. (Vernon 1995) §§28.11 and 6%9.13, concerning a breach of the
peace.

@oos



There was msufficient evidence to prove Respondent’s agent sold, served. or
delivered an alcoholte beverage to an intoxicated person. TEX. ALCO.BEV,
CODE ANN, §311.61(b}14) and 61.71(a) (Vernon Supp. 2000).

—

SIGNED this D

~_dav of September, 2000,

LEAH BATES
Administrative Law Judgze
State Office of Admintstrative [learings
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