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O R D E R  

CAME ON FOR CONSIDERATTON this 14th day of December, 2000, the above-sty led 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge Earl A. 
Corbitt. The hearing convened on March 2,2000, and the record was closed April 3,2000. me 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Cmclusions of JLaw on September 1 ,  2000. This Proposal For Decision was properly served 

-. on all parties who were given an opportunity to file Exceptions and Replies as part of the record 
herein. As of this date no exceptions have been filed. 

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review 
and due consideration of the Proposal for Decision, Transcripts, and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of  the Administrative Law Judge, which are contained in the 
Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law into this 
Order, as if such were fully set out and separately stated herein All Proposed Findings of Fact 
and Conclusions of Law, submitted by any party, which are not specifically adopted herein are 
denied. 

IT IS T'FfEREFORE ORDERED, by the Assistant Adminjstratot of the Texas AlcohoIic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage 
Code and 16 TAC fi31.1 of the Commission Rules, that the alIegatiom are bereby DISMISSED. 

This Order will become final and enforceable on January 4. 200L unless a Motion 
for Rehearing is filed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 



wITNEX3 MY HAND AND SEAL OF OFFICE on this the 14th day of December, 2W. 

On ~ e h a l f i f  the Administrator, 
j' . 

\ 

Randy i(arbroPgh, AsSistant ~dminis\ratbi  
Texas ~lcoholib J ~ev!!!a~e  omm miss oh LA 

The Honorable JZarl A. Corbitt 
Administrative Law Judge 
State Office of Administrative Hearings 
VIA FACSIMILE (512) 475-4994 

Holly Wise, Docket Clerk 
State Office of Administrative Hearings 
300 West 15th Street, Suite 504 
Austin, Texas 78701 
WA FACSIMILE (512) 475-4994 

Jose Longoria, P.C. 
ATTORNEY FOR RESPONDENT 
4525 Gollihar, Suite 100 
Corpus Christi TX 7841 1 

Dewey A. Brackin 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Corpus Christi District Office 
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PROPOSAL FOR DECISION 

The Staff of the Texas Alcoholic Beverage Commission (TABC) sought suspension of the 
wine and beer retailer's permit and the retail dealer's on premises late hours license held by Otto 
Bruce Jenkins d b l a  Texas Bar (the Respondent) for allegedly allowing a servant, agent, or employee 
of the Respondent to be intoxicated on the premises. This proposal finds TABC did not sustain its 
burden of proof and recommends no action be taken against Respondent's license and permit. 

PROCEDURAL HISTORY, NOTICE & JURISDICTION 

On January 13, 2000, notice of the hearing was sent by certified mail, return receipt 

L 

requested, to the Respondent's attorney at 4525 Gollihar, Suite 100, Corpus Christi, Texas 784 1 1. 
The Respondent's attorney received the notice. The hearing convened on March 2, 2000, before 
Administrative Law Judge (.W) Edel P. Ruiseco at the offices of the State Ofice of Administrative 
hearings (SOAH) at 1225 North Agnes, Suite 102, Corpus Chrjstl, Texas. Staff attorney Dewey 
Bsackin represented TABC, and attorney Jose bngor i a  represented the Respondent. After receipt 
of the evidence, the record was left open to allow the parties to file post hearing briefs. No such 
briefs were filed. The record closed on April 3,2000. 

On July 31, 2000, the matter was assigned to AWr Ear1 A. Corbitt for preparation of the 
proposal for decision. The undersigned ALJ has reviewed the record in the case including the audio 
tape of the hearing and the admitted exhibits. 

REASONS FOR DECISION 

A. Legal Standard 

TABC may suspend or cancel a pemit or license i f  a permittee or licensee is found to have 
violated a provision of the Texas AlcohoFic Beverage Code (the Code) or a mle adopted by TABC. 
TEX. PLZCO. BEV. CODE ANN. §§6.01(b) and 61 "71 (aS(1). Section 25.04 of the Code makes 
86 1.7 1 applicable to a wine and beer retailer's permit issued by TABC. It is a violation of the Code 
for any person authorized to sell beer at retail, or his agent, servant, or employee to be intoxicated 
on the  licensed premises, TEX. ALCO. BEV. CODE ANN. § 104.01(5). 



B. Evidence 

- 
Three exhibits were admitted into evidence. They included: (1) the notice of hearing; (2) an 

Order issued in Cause No. 99-01 63-3, The State of Texas vs. Delia Jenkins in the County Court No, 
1 ofNueces County, Texas, dismissing that cause; and (3) a sketch of the floor plan of the Texas Bar. 
Four witnesses testified at the hearing. 

1. TABC Agent Atthur Munsell 

Agent Munsell has worked as a TABC agent for eighteen years, fourteen of which he has 
worked in the Corpus Christi ofice. On December 5, 1998, at approximately 2:30 am., he noted 
an unusual number of cars outside the Texas Bar. The Texas Bar has a license to serve until 2:00 
a.m. According .to Agent Munsell, the Texas Bar operates under permit number BG-3 17789. His 
testimony did not reflect any other license or permit number for the Texas Bar. 

Agent MunselI testified he heard voices inside the Texas Bar when he arrived there on 
December 5,  1998. He knocked on the door to the establishment and was granted entry. After 
entering the establishment he inspected the interior including going to a back room where he 
absesved that Audel ia Jenkins, who Agent Munsell knew to be the wife of the owner, appeared to 
be intoxicated. Agent Munsell testified that Ms. Jenkins was flushed, had blood-shot eyes, and 
slurred speech, ~ 2 s  staggering and swaying, and smelled strongly of  alcohol. 

Agent Munsell testified he asked Ms. Jenkins to take a group of sobriety tests and she first 
refused then changed her mind when he announced his intention to amst her based on his - 

observations. He first administered the horizontal gaze nystagmus test which Ms. Jenkins failed. 
He next asked that she walk nine steps heel-to-toe then turn around and walk back in the same 
manner. He halted the test after several steps when he concluded she could not safely perfom the 
test. He then asked her to stand on one leg for 30 seconds and she could not do it .  According to 
Agent Munsell, he concluded Ms. Jenkins was intoxicated. He arrested her and transported her to 
the county jail. 

Agent Munse32 testified that on a previous visit to the bar, he had seen Ms. Jenkins working 
behind the bar at the Texas Bar. He testified that on that visit, she told him she i s  in charge when 
her husband is not there. 

2. Donna lo Martinez 

Ms. Martinez testified she is the bartender at the Respondent's premises. Ms. Marlinez has 
worked for the Respondent for about three and one-half years. She testified she was present at the 
time of the inspection by Agent MunseIl on December 5, 1998. She was stocking the bees cooler 
alter closing the bar. Ms. Martinez was the person who let Agent Munsell into the establishment. 
She testified Agent Munsell did not take time to look at  the establishment'sposted license but rather 
went directly to the kitchen where Ms. Jenkins was prepasing for a benefit meal to be served the next 
day. 



Ms. Martinez testified Ms. Jenkins drank only coffee that night at the Texas Bar. She also 
testified she had served Ms. Jenkins three beers. She testified Ms. Jenkins was taken outside the bar 

- for the sobriety tests. She testified she observed Ms. Jenkins successfully complete three or four 
steps of the heel-to-toe test. She also testified she did not pay much attention to the sobriety tests. 

Ms. Martinez testified Ms. Jenkins is not employed at the Texas Bar and that Ms. Jenkins 
was not intoxicated at the time she was arsested by Agent Munsell. 

3. Suzanne Con treras 

Ms. Contreras testified she is a frequent customer at the Texas Bar. She testified she was 
present at the time of the inspection by Agent Munsell on December 5,1998. She was in the kitchen 
assisting Ms. Jenkins who was cutting up brisket to be sewed at a benefit meal the next day. 

She testified she was at the bar washing her hands when Agent Munsell entered. Agent 
MunselE first checked the posted license behind the bar, Then he followed Ms. Contreras into the 
kitchen. According to Ms. Contreras, Agent Munsell walked up to Ms. Jenkins, asked if she was 
"Delia," then upon receiving an affirmative answer, arrested her immediately. She testified there 
was no conversation between the two. Agent Munsell then took Ms. Jenkins out of the kitchen. 

Ms. Contreras testified she did not come out of the kitchen immediately. She heard Agent 
Munsell try to get Ms. Jenkins to perfom a sobriety test and heard Ms. Jenkins respond she was too 
nervous and could not do it. Ms. Contreras did not see Ms, Jenkins attempt to perfonn any sobriety 

1. 

tests. 

According to Ms. Contreras, Ms. Jenkins drank three beers at the Texas Bar that night. She 
did not see Ms. Jenkins drink anything but the three beers. Ms. Contreras testified she has known 
Ms. Jenkins for ten years and has seen her inroxicazed in the past. She testified she was not 
intoxicated on the night Agent Munsell inspected the bar and arrested her. 

Ms. Contrems testf fied she has never seen Ms. Jenkins work at the Texas Bar. 

4. Audelia Jenkins 

Ms. Jenkins testified she anived at the Texas Bar approximatety 10 p.m on the night of 
December 4,1998. She had work to do in the kitchen to prepare for a benefit meal for her grandson. 
While working in the kitchen cutting brisket, she was arrested by Agent Munsell. 

Ms. Jenkins denied drinking more than three beers before being arrested by Agent Munsell. 
She denied being an employee of the Texas Bar and denied working there. She denjed any 
ownership interest in the bar. She denied being asked to do any sobriety test other than walking heel- 
to-toe. She testified she was unable to walk heel-to-toe because she was too nervous. 



Ms. Jenkins testified she had prepared food and coffee at home and brought i t  to the Texas 
Bar for the benefit of the patrons, She testified the food is given to the patrons without charge. 

In regard to her arrest, Ms. Jenkins testified she went to trial but the arresting officers failed 
to appear. On her second appearance the arresting officers again did not appear and the case against 
her was dismissed. 

C. Analysis and Recommendation 

TABC had originally charged that on or about November 26, 1998, a servant, agent, or 
employee of Otto Bruce Jenkins &%/a Texas Bar was intoxicated on the licensed premises. When 
the test irnony showed the date of the event to be December 5 ,  1 998, the attorney representing the 
Respondent moyed for a dismissal. Subsequently, the record indicates the Respondent waived any 
defect in the pleading. TAEIC had the burden of proving by a preponderance of the evidence that 
Audelia Jenkins, at the time of the inspection on December 5,1998, was an employee, agent, or 
servant of the Respondent and that she was intoxicated on the Respondent's premises. 

The evidence demonstrated that in the early morning hours on December 5,1998, Audelia 
Jenkins was in the kitchen ofthe Texas Bar cutting brisket to beserved at a meal the next day which 
was being held for the benefit of Ms. Jenkins' grandson. The location of the benefit meal was not 
disclosed. There was no evidence that she was laboring on behaIf of the Texas Bar at the time. 

Ms. Jenkins testified she is not an employee of the Texas Bar. Her testimony was 
corroborated by Donna Jo Martinez, the bartender of the Texas Bar, and Suzanne Contreras, a 
frequent customer of  the Texas Bar. Ms. Jenkins testified the bar is owned by her husband, who, 
save for the notice of hearing which was admitted as an exhibit, was otherwise unidentified 
throughout the proceeding. 

Agent MunseU testified that en a previous inspection of the Texas Bar, Ms. Jenkins had 
identified herself as the person in charge when her husband was not there. Unfortunately, Agent 
Munsell did not pin down the time when that previous inspection occurred. He has been an agent 
of TABC in the Corpus Christi area for some 14 years. Neither the license or p e n i  t under which 
the Texas Bar operates was offered into evidence, so the undersigned ALJ is ignorant of how long 
the establishment has been in operation. It is possible the conversation between Agent Munsell and 
Ms, Jenkins occurred 14 years ago. There is no evidence to the contrary. 

Ms. Jenkins did testify that she has cooked h o d  and ftxed coffee at home and brought it  to 
the Texas Bar where it was given to patrons free of charge. Again, the time kame was not 
established. The undersigned ALJ does know whether the service was provided yesterday, last week, 
or years ago. 

Based on the evidence presented in this hearing, TABC did not prove by apreponderance of 
the evidence an essential element of its case. TABC did not prove Audelia Jenkins was an 
empbyee, agent, or servant of the Respondent on December 5 ,  1998. 



In regard to the issueofintoxication, the  testimony ofAgent Munsell established that Audelia 

-. 
Jenkins demonstrated the physical characteristics of intoxication and she failed a series o f  sobriety 
tests. Neither Ms. Martinez nor Ms. Contreras observed the ful l  battery of tests. Therefore, TABC 
did show by a preponderance of the evidence that Ms. Jenkins was intoxicated on the Respondent's 
premises on December 5 ,  1998. 

Based on the foregoing, the undersigned AW finds that TABC failed to prove its allegation 
by a preponderance of the evidence. No disciplinary action against the Respondent is warranted in 
this case, 

PROPOSED FINDINGS OF FACT 

1. Otto E3ruc.e Jenkins d/b/a Texas Bar (the Respondent) holds a wine and beer retailer" permit 
and a retaiI dealer's on premises late hours license issued by the Texas Alcoholic Beverage 
Commission (TABC). 

2. On December 5,1998, at about 2:30 a.m., Audelia Jenkins was mested at the Texas Bar for 
being intoxicated. 

3.  AudeIia Jenkins is the wife of the owner of the Texas Bas. 

4. At the time she was arrested, Audelia Jenkins was slicing brisket to be sewed at a benefit 
meal to be served at an undisclosed location on December 5 ,  1998. 

5. The meal described in Finding of Fact No. 4, was for the bent fit  of the grandson of Audelia 
Jerkins. 

6. TABC charged the Respondent with having an employee, agent, or servant intoxicated on 
the licensed premises. 

7. On an unspecified date, prior to December 5, 1998, Audelia Jenkins told TABC Agent 
Arthur Munsell that she was in charge of the Texas Bar when her husband is not there. 

8. On January I 3,2000, notice of the hearing to consider sanctions against the Respondent was 
sent by certified mail, return receipt requested, to the Respondent's attorney at his address, 
4525 Gollihar, Suite 100, Corpus Christi, Texas 784 I. 1. 

9. The Respondent or his agent received timely notice of the hearing. 

10, The hearing to consider the allegations convened on March 2, 2000, before Administrative 
Law Judge Edel P. Ruiseco with the State Office of Administrative Hearings (SOAH) in 
SOAH offices at 1225 North Agnes, Suite 102, Corpus Christi, Texas. Staff aztarney Dewey 
Brackin represented TABC, and attorney Jose Longoria represented the Respondent. 



PROPOSED CONCLUSIONS OF LAW 
- 

I .  The Texas Alcoholic Beverage Commission (TABC) has jurisdiction over this matter 
pursuant to TEX. ALCO. BEV. CODE ANN. §§6.01 and 61.71. 

2. SOAH has jurisdiction over matters ref ated to the hearing in this proceeding, including lthe 
authority to issue a proposal for decision with proposed findings of fact and conclusions of 
law, pursuant to TEX. GOV'T. CODE ANN. §$2003.021@) and 2003.042(5). 

3. Respondent received proper and timely notice of the hearing pursuant to TEX. GOVT. 
CODE ANN. 5200 1.05 1. 

4. There was insufficient evidence to prove Audelia Jenkins was the Respondent's employee, 
agent or servant on December 5,  1998. TEX. GLCO. BEV. CODE ANN. 5 104.01 (5) .  

5 .  There was insufficient evidence to prove the Respondent violated a provision of the Texas 
Alcoholic Beverage Code or a rule adopted by TABC on December 5,1998. TEX. ALCO. 
BEV. CODE ANN. 596.01 (b) and 61.71 (@(I).  

SIGNED this /%/ day of September, 2000. 

EARL A. CORBrn 
Administrative Law Judge 
State Office of Administrative Hearings 


