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TABC DOCKET NO. 581055 

TEXAS ALCOHOLIC BEVERAGE 5 BEFORE THE TEXAS 
C O W S S I O N  § 

§ 
VS. § 

9 ALCOHOLIC BEVEItAGE 
ALLEN-BURCH, INC. 
D/B/A THE FARE 

§ 
5 

P E M T  NOS. MB-234661& LB-234662 5 
DALLAS COUNTY, TEXAS § 
(S0.W DOCKET NO. 458-00-1 535) 5 COMMISSION 

O R D E R  

CAME ON FOR COlrFSFDERATXOh" this 2 1 st day of December, 200 1, the above-styled 
and numbered cause. 

After proper notice was given, this case was heard by Administrative Lzw Judge Jerry Van 
Hamme. The hearing convened on October 16-18,2000, and the record closed on January 5,2001. 

A . - The Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact 
and Conclusions of Law on June 4, 2001. This Proposal For Decision was properly sewed on all 
parties who were given an oppostunity to fle Exceptions and Replies as part of the record. Respon- 
dent filed Exceptions on July 23,200 1. The Exceptions were denied by t he Administrative Law Judge 
on July 26,200 1. On August 3,2001, the Commission issued an Order adopting the Proposal for 
Decision of the Administrative Law Judge. Mer timely filing a Motion for Rehearing, Respondent's 
Motion was denied by operation of law. Respondent timely appealed the Order to was appealed ta 
19 1' Judicial District Court of Dallas County. 

On September 27,2001, after hearing the cause No. 02-8054, the District Coutt entezed its 
Final Order on Administrative Appeal, which affirmed the Order in palz, reversed in part, and 
remanded the cause to the Commission to reconsider the appropriate penalty in light of the affirmed 
violations found in Conc~usions of Law No. 2, and Conclusion of Law No. 4 (as based on Findings 
ofFact 14 and 16 only). On October 4,200 I ,  the Commission requested that the Administrative Law 
Judge review the District Court's Final Order and recommend to the Commission an appropriate 
penalty in light of the Court's ruling. On November 15,2001, the Administrative Law Judge made 
and filed a Remanded Proposal For Decision, recommending cancellation of the permits as the 
appropriate sanction. This Remanded Proposal For Decision was properly served on a11 parties who 
were given an opportunity to file Exceptions and Replies as part of the record herein. On December 
5,2001 Exceptions to the Remanded Proposal for Decision were filed by Respondent. On Deember 
1 1,2001, the Exceptions to the Remanded Proposal for Decision were denied by the Administrative 
Law Judge. 



The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration of the Exceptions, the Remanded Proposal for Decision, the Final Order on 
Administrative Appeal, and the original Proposal for Decision is of the opinion that the penalty 
recommendation within the Remanded Proposal for Decision should be adopted. Therefore, the 
Commission hereby adopts the Findings of Fact and Conclusions of Law of the Administrative Law 
Judge contained in the original Proposal For Decision which were affirmed by the District Court in 
its Final Order on Administrative Appeal, and incorporates those Findings of Fact and Conclusions 
of Law into this Order, as if such were fully set out and separately stated herein. Those Findings of 
Fact and Conclusions ofLaw rejected by theDistrict Court in its Final Order on Administrative Appeal 
are hereby rejected, as if such were fully set out and separately stated herein. The penalty recommen- 
dation contained within the Remanded Proposal for Decision is hereby adopted, as if such were hlIy 
set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specificaIIy adopted herein are denied. 

IT IS TEWREFORE ORDERF,D, by the Assistant Administrator of the Texas Alcoholic 
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and I6 TAC $31.1, of the Commission Rules, that the above-referenced permits are hereby 
CATCELLED FOR CAUSE. 

This Order will become final and enforceable on January 11,2001, unless a Motion for 
Rehearing is fiIed before that date. 

By copy of this Order, service shall be made upon all parties by facsimile and by mail as 
indicated below. 

WITNESS kfY HAND AND SEAL OF OFFlCE on this the 21 st day of December, 200 1. 

On Be d$ alf fthe Adminis~tator, 
/ 



The Honorable Jerry Van Hamme 
Administrative Law Judge 
State Office of Administrative Hearings 
VL.4 FACSIMZZE: (214) 9568611 

Charles Quaid 
QUA113 & QUAD, LLC 
ATTORNEY FOR RESPONDENT 
Premier Place, Suite 1950 
59 10 North Central Expressway 
Dallas, Texas 75206 
WA FA CSIMILE (224) 3 73-6688 

Dewey A. Brackin 
AmORMEY FOR P E m O N E R  
TABC Legal Section 

Licensing Division 
.- Dallas District Office 
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DOCKET NO. 458-60-1535 

't F L 4 S  ALCOHOLIC BEVEnGGE 
C:OLl3nSSIOs 

Petitioner 

..'A L1, X-BURCH, INC,, D/B/A TITHE FAKE 
l?E'ctr.llT KOS. hlB-234661 Rc LB-234662 
1)-ALLAS COUNTY, TEXAS 
cr;s c CASE NO. 581 0553 

Respondent 

XTLIAYDED PROPOSAL FOR DECISTOS - 

On June 4,2001, a Proposal For Decisio~z in the above-styled cause ts.3: issued b!; tll:: !,r:t. : 
Ofiict: of Ad~nilzistrative Henrings Aihblistrative Law Judge (ALJ). Tha: Proposal tb~it ld 21 1 

YJe I i tiL>ner had proven, by 2 preponderance of thc evidence, that Respondent c o n d t t e d  or. pc~rn: I c. 1 
;i ~~.;...;n~bzr of violetio~zs on its p r h s e s ,  to wit: that OII nine different occasions Rtspor~cltnt :! Ilc 4 * a  (. 1 
t:I:t I icr ag ID o c c u  on the premises that was lewd, immoral, or o ffensive to public decency (Col-.(:lt r:ic .I 
g:,!'.i,z.x No. 21, that on one occasion Respotldent permitted a drink solicitztion on its prenlis:a t 1; :. I 

-;~;~?I.,yee (Cot~clusion of Law No. 33, and that on k c e  different occasions Respondeat I:.ill,:J r 3 

rq-olt  breaches of ~ h c  peace as required by latv (Conclusion of Law No. So. 4). Th: F ? . t q l ? ;  J 
:r c: onmiended Respondent's pzmi  ts be canceled. 

The Proposal For Decision was adopted by the Texas Alcoholic Eeverrg:: Comrc~i i 5 . c  r. 
(Conunission) and 2n Order issued by the Commi:ssion carceljn~ Respondent'spennits. Respol:#i: :I. 
a ~ j ~ d e d ,  rht Commission's Order to the District Court, and on September 27, 2001, the 1:)i ic*:'. 

C'curt issued a Final Order On Administrative Appeal in ibis mattcs. 

The District Court, in its Final Order, affirmed the Conmission's Z~ol&ng that Resj>:~r~c!t: ,I, 
ctrl  nine dirfcrent occasions, allowed dmcing to occur on the premises that w a s  lewd, inu.;lc~ral, 8 ) :  

offensive ro public decency (Conclusion of Lzw No. 2). Thc CoM reversed the hcllciin;; rl 31 

R:.spondsnt, on one occasion, permitted an employee ro solicit a drhk kom a ~~~~~~~r (Con~:l ::it 111 

c,iL:~w No. 3). ~ n d  the Court affirmed that on two occasions Respondent f2ilcd to report -?re 1:k :j 

c.l'thc peace occurring on its premises, but did not find a failure to  report on the Ihhd z lcc~zi  :!I 

(C oi~clusion o S LasV No. 4). 

Because the Comission's  original decision to cancel Respondent's permils was b:Ei.il ~ r l  

t l ~ t  iloldinp that Respondent had committed a total of 13 different violatinn;, the I 3 i ~ i ~ ~ r : t  1 '1 )  11-1 
r ern;mded the decision to the Canunission to reconsider its penalty in lisht of h e  Co.lrt.l's nr lir !; tl ~ ; a  
:v:o of L ~ E  13 violations had not been proven, The Commission Staff, by lei-tes dzred Oc to':< r 4 
7110 L, i equssted thri the &J review the Disbict Court's Order and r~commend to rhc C0il;in i; i i  7r 



m ~?:~propriatr: penalry in light ofthe Court's rulings. 

Pwsuant to 16 TEX. ADMI?J. CODE $ 37.60, a persnit may be canceled u?on a showirl;; ~'13. 
Rcspond=nt his- tiolztcd TEX. ALCO. BEV. CODE Ah%'. 9 104.01 three or more t i m e s  by pcrrni t ;r,: 
psbbc lcwdl~ess on its premises. The record in the instant case shows that Recpondcnt has vial:~rt>l: 
TEN.  .ALCO. BEV. CODE AhX. $ 104.01 three or more times by permitting public lewdness Crri i t .  
p;s~nijes, and, in nddition, shows that Respondent, on ~o occasions, violated TFX. N.Co E;:b. 

i 'oi)~ AST. $ 1 1.6 1 (b)(21) by failing to report breaches of the peace occurrir-g on it; pre:fiii.icr. 

E.Ia~jns reviewed (he holding of the Disrsict Court and the decision by thz Commissii,n i:i : 
, 7 1 3  ~ecommends, based on t he  number, nature, and repetition of the ~ i o l z t i o ~ s  a f h e d  'sly i l  : 

Dis7ii:t Court in its Final Order as having been committed or permitted by RcsponGcn- om)  
F,srpondcnr's pmnises, that Respondent's permits should be canceled. 



E CAUSE NO. 01 -3054 t 
4 . .. , .- : 

'541 DlVlSlCbl 
ALLEN-BURGH, bTC.  &/a THE FARE 1 N THE DISTEUCT CO&-'I- 

Plaintiff, j 

v. 
1 
1 DALLAS COUXTY, TEXAS 
1 
1 

TEXAS ALCOHOLIC BEVERAGE 1 
COMM., Defendant. 1 19 1 s t  JUDICLU DISTRICT 

FINAL ORDER 09 ADMhqSTRATISrE APPEAL 

Before the Court on this dzy is t5s zppeal from the decision of the Texas 

Aicoholic Beverage Commission accepting the order of the Administrative Law Judge 

canceling Plaintiff's Permit Nos. MB 23466 1 and LB 234662; said appezl itpas timely filed 

and was heard on September 26,2001 pursuznt to the Texas Government Code and Sections 

1 2.67 and GI .34 of the Texas Alcoholic Bever~ge Code. All parties appeared md m o u n c e d  

ready. The Court, after reviewing the evidence presented by itpay of the records presented 

as Joint Exhibits 1 md 2 and Plaintifrs Eshibits 1 and 2 and hearing arguments of couase1 

finds as follows: 

The Conclusions of Law contained in paragraphs 1-2 on paze 20 of the 

Proposal for Decision are supported by substantial evidence. h connection ~v i th  thesc 

conclusions, the Court rejects the factual and legal arguments made by P l~ in t i f~  

The ConcIusion of Law in paragaph 3 on page 20 of the Proposal for 

Decision, that P1aintifi'"permitted on its premises solicitation by Respondent's [Plaintiffs] 

employec of a person to purchase drinks for cons~~rnption by Respondent's snployze" is not 

supported by any evidence or by the Administrative Law Judge's onn findings offzct which 
-, -- . 

find only that the act occurred, not that management, or any member thermf, knew, should 



have h o w n ,  encouraged or in  any other fashion "permitted" such conduct. Because the 

Administralive Law Judge's Conclusion of Law No. 5 ,  regarding canceling of the pcmits, 

was "based on the foregoing Findings and Concltisions," the Court cannotCc;crmine ~vhe thz r  

or not the Administrative Law Judge would have recommended cmcellaiion in the absence 

of ConcIusion of Law No. 3. 

IYitIa respect to Conclusion of Law No. 4, regarding brezihts of the pcacc, 

Plaintiff argues that some level of scienter or a violation of Sect ion 2s. I 1 ' must be shoult 

before a "failure to repofl" can be a basis for permit cancellation. Substantial evidence 

supports Findinss of Fact 14 and 16, and they involve incidents about ~ v h i c h  management 

h e w  or should have Imo~vn. Finding of Fact 15, ~vhich involves an incident i n  the parking 

lot, does not. Conclusion oFLanr 4 can stand independently upon Findings of Fact 14 and 

16; however, on remand, the Administrative Law Judge should reassess the penalty u~ithout 

consideration of the alleged violation described by Finding o f  Sacs 15. 

Accordingly, the Court hereby affirnls Conclusions ofLaw 1 and 2, ret*erses 

Conclusion of Law 3, reverses that portion of Conclusion of Law 4 that relies upon Finding 

of Fact 15 and affirms the remainder oFConclusion of Law 4, vacates Conclusion of Law 5 

and remznds to the Administrative Law Judge to determine the approprizie penalty for the 

violations found in Conclusions of Law 2 and 4. Accordingly, 

IT IS ORDERED that the Order canceling Plaintiffs Permit Xos. MB 234661 

and ~ ~ 2 3 4 6 6 2  is hereby VACATED and this matter is remanded to the Texas Alcoholic 

Beverage Conlrnission for reconsideration of the penalties to be assessed to Plaintiff for the 

I No such violation was alleged or proven in connection with the 
adn~inistrative proceeding. 



violations found i n  Conclusions of Law 2 and 4(as based upon Findings of Fact 14 m d  16 
- 

only). 

This Order resolves a11 matters pending under the administrative appeal in 

question. All contrary requests for reIief and arguments are overmled. As result of this 

d i n g ,  the declaratoryjudpcnt issues raised by PIaintiffare no longer ripe; eccordingly, the 

Coun O R D E ~ S  that tho declaratory judgment count i s  dirnlissed ~virhout prejudice as 

unripe. Costs are taxed against the pxty occurring sane, and this is a FN.4L order. 

The clerk cf ihe coa5 is directed to send by f~csimile a copy of this order to 

all lead counsel of record. 

JUDGE PRESIDING 

cc: Counsel of Record 



DOCKET .TO. 458-06-1 535 

TEXAS ALCOHOLJC BEVEPL4GE "5 BEFORE Tf.F STATE OFFICE 
ComsSIQx s 

Peiitioaer 5 

i * s  * 

5 
§ 

PROFOS.4L FOR DECXSION 

The T e x s  -4lcohalic Bevtr2ge Canmission Staff [Srdf) b:ou$i zction zgehs? Allen- 
B u c h  Lnc., &%" J k  F z z  (P,ec;ozd:nt) s l l e - ~ g  Krlzt Rerpondmt or irj employees, zgcnrs, or 
s z ~ a t s ,  engzged i n  or permitted conduct on Rcsp~ndenr? premises ti.: wts le:;.d, i a m r z l ,  or 
offensive to public dzceilcy; thzt Respondent fGled to notify Peti t iom ofbreachei of the ptzce oil 
F,espondent's premises; and thzt Respondent or its employees, qents, or  ~ c r k - ~ t s ,  en,ez~ed in 
soliciting a cutomer to buy dri'Ijks for c o n s ~ q t i o n  by zn employ22 o f  Res7onderlt. Ttz  
A L ~ i r l i s ~ a r i ~ r :  LEV: Judge (U) fin& tl..z-: S t s h s  p r o v a  the zlkgatio:: a1d r ecom~r2 i s  L5?: 
Resp~ndent 's p e m i  ts be cmceled. 

There were r,a contzsted issues of catice, juisfiction, or v::ce in CGs proceeding. 
Th::cfore, thosf: mzzzrs 2;-e set out i~ fa: fiq j i p g j  o f  f&i a d  C O ~ ~ : . C ~ ' U S ~ Q T . ~  of 1%. ~;-irJ'lozt firih:; 
d i s c ~ s i a i l  here. 

The hexing in this matter wzs convtned on October 16-1 8,  203?, before ALJ Jerry l 1m 
H z m c ,  at the offices of the State Office of Administratiye Hezrings (SO.W), 63 33 Fc:est Pzrk 
Rozd, SLe. 150-A, Dsllzs, DzItas County, Texas. Staff w a  reprejcntei by D~ib.ty BrzcMn znd 
Timothy Grjffith, zttarneys for the Texas hlcoholic Bzvera~e Cozission (Commissioc). 
Respondent was represented by Cbxles Qczid znii Eugen: Fzlmer, zttorr,:?~. The record r;rnzinel?. 
open for receipt of the parties p r e o s e d  finding; of fzct m d  conc!~siox 05 39?;-. Th: rccorJ L-S 

closed on J m u q  5 ,  2001. 

Respondat  is a sesua~ly  oriented business. It employs fm-nle c ~ x e r s ,  ivho 1 s : ~  b i h i  
bot~orns m d  opzquc coverings Over the areola of tbeir brezsts, to d a c e  c:: sta'ge z~d perfgrrr! table 



h c e s  for individual patrons. 

Beht'ca J a y  16, 1998, and April S, 2000, Ddu Police D c p ~ m - i ~ r  OPD) ofic-r- & L >  we;: 
present at Respondent" locarion, either conducthz on-site udercovtr inz?tction; or as a rzsult. of 
baing dispatched tb Respondent's esrablishenr in sesponse to cells fc; ~ s i s t u c e .  During Lh- 
undercover inspections. DPD officers rcporied thrt hey obs:i\*ed Respogftr.t's b . : e s  ~e60&1; 
lewd table dances, a d  obsen-ed z 11il;zitrt~s salicir undercover officer lo purchzs? a &id! for 2 
dancer, all in violation of  t h e  Code, s set forth below. DPD officers infor;-,tb the Co~xission S teff 
of ~ + t s e  a?pami violztfoas. 

Staff d s o  bcismined Eon; DPD olKce;~;  that cd!s for  ~ s i ~ t z : . :  !$-ere pre-ipI~;cd bj. 
brezches of the peace occurrbg on Respondmt's prtilliscs, 'out thzr P,tscs:dzr.t f i led t o  Eo:ify t h ~  
Commission ofrhe brexhhes. F+iling to inform the C o m i i i i a n  of breactrj of th: p c ~ :  0;cllrrir.g 
on 2 permittee's premises constitutes a violation ofthe Cod?. The ~ p p r q ? ; z t e  Cod: p r o ~ i ~ i o n s  a-2 

set far& below. 

1. Lewd, Immora1, or OHensive Conduct 

TEX ALCO.  BEV.  CODE A~Y. 5$ 104.01 (6 )  wernen 2000) stltes, ir. p?&-x?t pz7;: 

K o  person e u h r i z e d  to sell bsa z: r e b l ,  nor Pis y e n t ,  senail:, or empioyce, m y  engz;e 
- .  

hi QT psrrriil coseuzt on tbs p r e ~ i x ;  of I>: r s t ~ l t r  which is I::;-< i m o r s ,  o; c:;s;;s~v: s, 
public decency, Encludicg, but not limited to, ziiy ofthe ;bllo.~'lr.; zcts: 

* * w 

(6) pennittin2 lewd or ~uIgar  entertainmeni or acts; 

"Lewd or vulgar eatefzinmcnt or zcxs," zis prohibi~ed ebove, are deSr.:t in 16 TEX. hhm.  CODE 
$35.41 (1) as follo~vs: 

(1) Lewd m d ~ u l ~ z  cnttmjnment or acts-Any sexuzl offenses csntzined in the Texas Perlal 
Code, Chapter 21, or any public indecency offenses contzin~t irr the T e x z  Penal Cod:, 
Chzprer 43. (See Tesaj AIcohoLc Bevm.ge Code, 59 101.01 (61.) 

One such "sexla1 offense contained In t h e  T e x s  Penal Code, Ch?pte; 2 1" zs rertrre.'. to zbove is 
public lewhess,  which is d e h e d  in TEX. PES. CODE A\T. 9 2l.C1(7) (Yem:. 2300) s f ~ I l o ~ ~ - 5 :  

(a) A person commits 2-n offense irhe honpingly engzgss in p.y of th: follo:;*ing acts in a 
public place or, if not in e public place, b: js reckless a b u t  n t s 5 e t  ~ .a . j l e r  i z  p:escnt N-L.:, 
wi l l  be offended or a l x m e d  by his: *** 

(3) act of sexuel contact 



"Sexual contact," es set fonh above, is d e h z d  in TEX, PEL CODEANS. f 21.01 (2) (Vcrnoz 20003 
2; follows: 

(23 "Sexu4 contact" m c m  a y  touchins of the anus, breasc or z:; part c:be genitzls o f  
mother person M-~L! intent to souse or pti@ tha s m ~ l  dssire cf ay pezsn,  

2.  Soliciting Customers to  Buy Drinks for Consumption by Res?onden t's E m p I o ~ e c  

A p e m i r ~ e e  which pc,mirs w! employes to solici: z cutorner iJ ; s c h z :  2 drikk fo: 1::: 

periaitr~e's employee vio l~ ;e~TExMco.B~~~.  COD: Ah?. 5 10?..01(4) Fcxon  2iL.>.3), whici. s:ar.tj, 
in ptrtinenr p x t :  

Xo person zuthorized to sel! beer 2: iet21, KC: his zz=nt, ser,+=?, :I e~?!l:.:ce, n z y  ei lg; t  

in or pzrmit c o n d ~ c t  on, t h e  pien;iscs of the rstziler which is l e v i  im*r?~id, or ofitssivc to 
public d~cency, including, but not limited to, my  of t he  l"oUo\\i:z - zcrs: 

(4) soliciiation of 2qy perSon to  buy driaks for co~sumption by t e  rct5ler or ;?y of his 
ernsloy ees; 

3 . Failure to  Report Breach of Peace 

A pem.hzc's failure to  report 2 breach of kt peace oa its p r e r k  con:?ituts a ~iol2:lsx 
of TEX A c O .  BEV, CODE AXW. 9 11.61 @)(?I) (Vernon 20001, which s:zt?s: 

@) i h c  c o x ~ i s s i o n  or ~Lrninistrzior mejt s ~ s p ~ . d  EOC r.oi mo:: <-.a 69 c!z~*s cr cz.cel  G 
or'.$!?? or renev:~! p"rrr,il ii i t  is fourid, ~ 5 e r  notice 2nd h e a - i r . ~ ,  h a t  m.~%' of the fai!o::i7g 

(21) the permittee failed to prompill; repon to the com. i r ion  a brezcb of the p z : ~  
occurring on the  p d t t e t ' s  licensed premises. 

1 . Stzff's Evidence and Contentions 

The specific obimation: of alleged Code xiolat io~s mzdc byDT.3 office-z onRsrpond::;'j 
picmises xe as follams: 

3. Lewd, Immoral,  o r  O f f e a s i ~ e  Conduct  

i.  Testimooy of Detective Dlniel  Town Regardicg Evects of Jaly 16,199s 

Dziective Da-iel Toibn of h e  Dallas Police D e p ~ m e n t  testis:? that ox July 16, 199S, he 
~u at Respondmi's establishment w-ih his pz;mer, Deiective Timok:; ProkoE D~et-ctive Tc:%-n 
purchased a table dance from Brmdy Louise Besio, one of  responder.:'^ dancers. D w h g  the trble 
d a c e ,  Ms. Besio pulled Dereciive Ton-n'z hezd into he; breurs, stn2fi:d his kg, and s o u n d  hcr 



.L 

clotb.ed geni tds and butiocks agahstlis cloth& gLmitds seve;zl h e s  in a r n j - ~ e t  simulating sexual 
btercowse. Shz also slid her body cfo3:m b e t w e n  l i s  legs, mbbinz th: to; cf  her hezd z , d  her leFt 
b e e  against his c l o t ~ t d  genitals. Given her repeated contzct w i t h  his c?s5:2 gai:als, De:?ctivc 
To:l,-r? wa; oF&e opinion that the contact ws; neisher accidentd nor iociltntal, md thar i t  ws 
in t aded  to sexually apocst him. 

Detectit'c Toun was rpx-ozchzd by 2 secozd, dmcer ,  Shudel ia3 Ddse GG, who d.lso 
~t<ormcd ztable dmce for him. Ms. Gmt pulled Dtrective Torun's head ir.:o her brczsts, slid hcr 
body dovm his, and, while on hsrkntes betwten his legs, rubbed h z  ciies! .-d s tozz th  eg~r.;t Pi5 

c!o&ed geii3als.. She dso  pe%z;r,ed r e ~ ~ ~ m d  and forrvwd thnrsliog mo5o~s  o%crclo:hed b ~ ~ ~ c b s  
md genitals agGnjt hs clothed gcnids, m d h g  coa!zct ~6th his clot'ntd _~::.jtds. D C ~ X ~ ~ V Z  TO;*~T, 
v h . s  of t h e  opinion li-ia? t'le &.cerYs intent wzs to sexcally zouse hiv. 

ii. Testimony of Detecti5-e Timothy Prokoff Regzrdizo, Events of July 16, 
3995' 

Detective Timothy PnkofTr DPD, obsmred Lye table dvlces p m " a ~ e d  by hIs. B tsie uld 
Ms. Gant for Detective Torn .  Detective Prokoff obsemsd tbzt both d m c s ,  durinf the co~s::  of . - 
C-~eiz toble dmces, made repezted contact wib  Detective To~t?l1s,cTo5cd _etGtzls. 

Detective ProTioSr; dso testilfsd that 2 dancer, Nicole SIX.= Chzzl.:, sezsed R-rsclf on ks lap 
r i d  offe:ed to prform a tzble &ce. He zgresd, whereby Ms. Cheek wLljm::d h~ b:;rocl:s zgzi;?st 
7 * 
VLS cl.ti3z~il gc'ziz!; si-r;~la;ir:s s 2 x d  i p ~ t ~ ~ ~ ~ ~ ~ ,  ~:-?d d z o  f i t 5  'nz hczj ~ q d  s ' h  BSZLTS~ KS 
clstked zzzitz!s. Blised on tkLz durztio?, fi?quencj-, ~d n:mer of c ~ n t i i ~ i ,  Dt!tciit.e Prok3ffv:iz 
of thc opinion that the dances htended to s e n d l y  m u s s  LT. 

Approximately 15 -20 minu:es later mather dmcer, L y m  EEizzbeC-- :?Iotl;el!, sz; in DtiectI*;t 
Prc!-:cE's 122, s3zddhig l k ~  fzce-to-face, c.3 offered to perform a r2'21; GL-.::. H? a-eed, t . . : \v~ch 
h e  M s .  Horvell rubbed her buttocks, knees, shin, &It, a d  vzginz! :,.=a ag~L-~st his clothed 
~e?i tds.  Because of the furziion of tbt con:act with his clothed g h t z l s :  Detectivt Prokofiwis of 
w 

the opinion that the cogtzct nxs not incidental and th2t the rl3nc-s i n m d z ?  to sexu2lly zrozse him. 

lil. Testimony oFOfficcr FrankFlaster RegnrdiagE\ eats of.4ugust 13,199cC 

OEcer  Fsm! P l s t e r ,  who at the time of th is e v n t  w u  z >ice cxective with k c  DPD, 
tessified thzt he a d  Dsectivc Rondd C z t h  entered Respondent's es tz5Xment  the &crnoon o l  
. 4 u p s t  13 ,  199s. J\%ile se2;ed zt z tzblt, D~tec t ive  P l a s t ~ w a s  zp?;oac"r.td by 2 d~yce r ,  D~V,-TI h,i. 

1 

De:echve PtdZoffs t:shinoaj. zt h s  h c ~ - g  czme eon his Cqor::i:r;. P c ~ x  59-109 of hi5 
deposition ivcrc offered into ct-idence zs Petitioner's Exhibit Fo. 7 .  Tilis p ~ r t ; c l t  2: hisd2~osicio: 2:st;mon:; 
does not hdicate  the &te on which thtst. evtr.ts o c c ~ ~ e d .  Hov.-cvc, his :::<rclo~y rka~s-s (-2: Ire 2t.i 

Dziectil;~ Tow11 entcrcd Respondcnths eshblisirment tosether ther h: oSszr::3 Ms. G ~ i t  u l f  31s. Bejio 
perform hble dances for Dctxtive Tarra. This sufi7cientIy c o ~ e \ a t c s  uih D::xrive Tc.:rn's t z j h o o g  17 

conclude thar Detective Prokofi I V ~ S  t rsd t jhg  concening the  cvtnts  of Jul>. 15, 199s. 



- 
Schwdea, who performed e b51e dance for bim. During the  course of the d a c e ,  she ground h:r 
clothed genitals against his clothed genitds the:  or four times, znd rubbed bcr breasts in his fice. 
Given the duration of the contacts with his clothed genitals, Officer PIzster o;iqed L q ~ i  the contact 

v;as not accidental and that the dmcer htcnded to sexually m u s e  hi!. 

Approximztdy 20-30 minutes Iatcr, another dancer, D a u n  Mich~l le  Cdatvay, d s o  
p d o r m e d  z table dmce for tix 0ificcPlas:cr. M s .  Cal!away nib>:? h s  cExhcd gcr,itds e p h s ;  
his clotbed genitds t h e  or four tirnes, m d  rubbed her brests in his fzce. h h i s  opinion, her intat 
v,-s to s e x ~ l l y  wouse him. 

iv. Testimonj* of  Detective Ronald hI. Catlin Rcgardwg Events 0,: ~ u g c s t  
13,1998 

Detective RonzZd Cetljsl, 2 DPD vice d;:cctive, tesiifiei -that he O5cc;. P 1 ~ e r  entered 
Respondent's establishment on the. &emson ofAugust 13,1998. wxs stated et a tzbk lrrhen 
a dmcer, G e d y n  Sue H a k a  pxformed n table dance for Dettctive Cattin. Ms. HAzrt rub3ed her 
brexts  in his face, scJaddled him, s i n ~ l z t e 6  sexuzl interco~ye, and nbbtrf her breasts a d  fzce 
iis~inst his clothed genit~ls. She zlso backed up to  hi?l a d  rubbed her but;oiI;s aga tn t  his clohed 
genitals. Ln his opirion, the contzct was not accidental, and LGS intendec! ta scxud!y mj~t 

A second dancer, Stepl?mie Gail see flu^, also performed a t&Ie &?ce for D2tecthr:: Catlin. 
during v~bich she rubbed her brezts ,  buttocks, a d  t he  :op of her he;? z g c q  his clothe3 gmitzls 
h his opinion, the  con!aet 1v2s not zccidental, md WE, intended to sexuzl!. muse him, 

. Testimony of Officer Dnvid Tremain Regarding Events o f  April 8,2000 

Ofices  Da.*id Trmaiq a DPD vice officci, testified that he was i-k Respondent's 
ssrzblish.ner~t on Apil 6,2000, md purchzsed 2 tzble d m c e  fiom z d a n c ~ ~  Julia RosaIbz M f m .  
Ms Alfvo  stood on the chak, \.;ith her feet on the o u ~ i d e  of tba c h i ,  m i  p~sbed  hci. gzzitds k t ?  
kis f ~ e .  She thm slid dov,'11 his body, rubbing her breasts in ks f=e FS sh: went. She olsg ~ r e z d  
his legs, kneeled in fiont of him, m d  rubbed her forehead as ins t  Xs c l 0 2 ~ ~ ~  ~ e n i i d s .  In ziditioz: 
she presented her budoc?:~ ro him, grinding them into his clotheci geiirdj. In his opk20n, t t ic  
dulcer's contact with his clothed gaitals JTia intmded to sexually xou:: him. 

b,  Soliciting Customer t o  B~>*DrinlcS for Consumption bqbRespondent's Employe? 

Detective Doyle Eurr, a DPD vice detzciivc, testified th2; on  Angst - 3, l99gl k2 was E 
Respondent's establishment sented at z table when a ntaibesses, Ms. n o s ,  a k e d h i z  i f h e  ~ ; o i ~ l d  buy 
a drink for one of the dances on stage becauce it  \\-G t h e  d ~ c e r "  Ersr cI$r and s'nz a.a hzxjr12 5 
rough time. Detective FU said he did not h o w  \vt'hat the danset w= d i i i g ,  wh;;;upoil31s. Ri2j 

tzked to the dancer and returned to Detec~ive Fun, tellins the d m c x  \;-= &o w B ~ d ~ v e i s ~ ; .  
D ~ i t c t i ~ ~  FUT agreed Ito buy the dmcer 3 beer. The waitress returner! v+i:i: bee:, sat i t  beside t?: 
stagc where the dvlcer wz,  p e r f a d g ,  pad collected the money for the b ? s  fron Detective Fc. 
The dmcer drank p& ofhcbserwhile dzncing, a d  then, zfier the dmce, r:zted h:iself a; Dotactiv: 
Furr's t2ble, thanked him for the beer, and h i s h e d  driakhg it there. 



c. Failure t o  Repod  Breach of Pence 

i. Testimony of Officer R o b e d  $lance Regarding Eytnts o f J u n e  30,1998 

Of icer  Robert Blznca, DPD, testified thzt on J u e  30, 1993, hi up% dkp-parched za 
Respondat's establishment beczuse a b e e s ,  f i r 5 2  King, r qo r t t d  arl. ~ i a d t .  She infamed 
Officer Blenco that she md m o b %  dancer had become involved in aphysicz! s m r e l t ,  =d thztrhe 

+.- 

bmmdcr had gabbed Ms King sourid ice neck md h g g t d  h:: sut of Re:po~?ea!'s 
est~,SlisEunent. 'Tne officer p r q u c d  zn offense report bzed  on ~s c o z p l e : .  Respoadc~t  6 d  1l01 

~ p c r r t  this e v a t  TQ f ie  Commission, 

ii. T e s t i m o n ~  of O=.cer D a ~ i d  Saloman Rcgardinz Events c f  October 27, 
1939 

Officer Dzvid Sdomon, DPD, testified that oa OctoScr'27, 1999, k: \*;a f l~ogzd - lc:qn or! 
Grecnville A\*m~e and informed by a citizm witness that z fight had o c ~ ~ v d  it Respxdeilt's 
pzrzng lot. Upon investigation the officer d e t h z d  that a patron ofRes-,oadent's establishment - 
hed been evicted fiom t he  e ~ t a b l i s ~ e n t ,  J Y ~  mgy over his e\ictioa, ~:,-,t that  %hen t h e  v ic t im 
enzrnp~zd to  c d m  him dourn, the pztron Ei the victim in the face, bss&:I.:ing thz victim's nos:. 
Res?ondeat did rot t ~ o r :  t h i s  es.ent to t h e  Commission. 

iii. Testimony of Oficer illarissa L p e  Rar;-le:l- 3egarding E-ieau of  
October 26,3999 

Ofscer M G s s z  Lynn Hawlej., DFD, testified that on the evwin o t Ozto'??: 23, 1599, sh: 
1y.a informcd by e complainznt &at th? compl;ttnu!, ~ v h i l e ~ ~ i k i n ~  ~t Re:;ozdes"s estzbIij'nmez:, 
wt.as hit in the hezd by g l x s  mug tho -AX ac:oss th: room. The i n j q  req-::z! stitch?:. F . 2  perso:. 
suspected of  tho~ving the: rnug lefi bis nzmt with R e ~ o n d e n t  befclrr lezk5ng Res?mdent8s 
estihlishmt. Resgond3t did not r q o r t  t h i s  evea; to t h e  Commission. 

d. Respondent's Violation History 

In zddiricn to  the DPD afle~ations, StZfipxsented the record o:G;ciplb~y ections take2 
by Petiiioner a g h t  Respozdent for Respandent's pzst \ iol~tions. Stz?-;-ued fie; Res?snden:'s 
h s t o r j  oofprior violations, ~sl!eocou?led \I;ith the present aIlega!io;ls, shtq:i  ha! Rez?andet: is eithsr 
unable or unwilling to operzte its premises in a a w e s  consistcn! 1r'il;l t ie  Cod! req~lremcn:;. 
Respondent's past disciplinq actions show thzt on .4pri136,1995, Res-z:.dsn: z ~ e e d  to 2 t en -41~ :  

suspension or S 1,500,00 citil pen~ l ty  for employing z minor  md fcr e l l o ~ ~ i ~ g  an ktoxiczted 
employee on the premises. On Mzgh 29, 1996, Responient a g e 2 9  to i s~,:.e=t-cizy sus;=nsion or 
a 51,050.00 civil p e n d y  for permitting soliciiafion of d r i m k  by an ~ ~ l o y e e  m d  f ~ i  zl!owing a 
intosicated em9Iayee on Respondent's premises. On May 8, 1999, Rer;onden t z r e e d  to a 45-dZy 
suspension or s.56,750.00 civii pczzl;). for t h e e  separnte violat ions of fil ing to  repori 2 breach of  
the Feace on Respondent's premises; four sepuEte ~iolations dengepk.; in or p & h s  condcct 
on the premises which was lewd, iunoral, or offensive to public dtcen:., to ~ r i t :  engag~g in ecrs 
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of sexual contact with the htent to m u s e  or graratify sexual desires; o n e  \-i.icrlation of soliei tin: 
cutorners to buy h k s  for Respondent's employee; znd one violation of s3:lhg alcohol zt z t ime 
prohibited by theTexas Alcoholic Beverage Code. Fad, on Scptmber I 1,1933, Respondent  geed 
to 2 h v o d a y  suspension or a S30C),00 civil penalty for f d h g  to report a b~czch of tk:: peare, 'Ihe 
repeztzdnatwe of t h e  \iolations, accoiding to S tEfr, is m i d a c e  thzt  suspemim; and civil ~e; iz ldes  
hzve been ineffective in convincin~ Respondent to correct its on-going p r o b ! ~ . ~ ,  a d  that c ~ i c r l i n g  
R?s?ondent's permits is t h a e f ~ i e  the most appropiizi: disciplifie in th!s c ~ : .  

2 .  Xespondent's Evidence and Content ions  

. . Respondent f ~ t  z s e s  thzt Perjtioner's dlegztions u e  wme m d  i-.?: 11s ni2esscj 2-c Lot  

c ; d i j l e .  

Respondent corntmds thzt certzin lezden b the Dallzs city g o v r a m t  @zrelnaf;c?r 
City'")have spent yeus engaged in a concmed effort to force Respondent ;Q eithz close d o ~ n  or 
no=.e ro a location the City d e m s  more z x r q r i a t e  far Revondent" kr:? of b~siness. Stercn 
Crft, Respondent's vice president, testified ths th: City has long b::~ opposed tc ropltss 
entarkinment in gmenl, and to Respo~dent's esra5lishent in pzrt icdu,  kxause  Rcspon?ent, due 
to its location, is designated by the City zj s noncodurming dcohol beveizst esi25:jl;shmer: ( R e q .  
Ex. RR).' 'The City, Respondent contends, i s  attempting to presswe it iz move from it: current 
slonconfoming loczrion to 2 Tocztion zpproved by the City for S P X I Z ' : ! ~  oriented busiicsses. 
rirsponden:'~ prablems = i ~  the Citv, acco;&g toXr, CrA,  r;c t;lerzkr: E : ? ~ c  o:loth tkc r.zPzz 
of its entertainmeat a d  the location of its e s ~ b l i s ' m e s t  yo ! .  I l l ,  p. 670). 

Respondent z p c s  thst because h s  Civ is opposed to Respori:nt's busL?ess, n d  tha: 
bccame the police oficers who testified 2t the hez4ng are city employees,  at h e  police o5cers ,  
ue, therefore, also opposed to Respondent's business, mdthzt their t e s r h s ~ ~ ; ~ ,  bebg iniluzced mi  
aozivzted by the City's apposition, is not credible. 

Shundelion Gan:, a dancer rt Respondent ' s  establishment, dso c tdenged  k c  crc~5ility of 
Petitioner's witnesses by contredicting D2rective Tovmk descripeio~ of the i:ble d z c e  sh? 
performed for hin. Sho testified that she did not rub or grind her b~rtoc>:j md ge;l;tds agdnst hh 
clothed genitals, that she did not perform a '"oody slide" by rubbin: h z  body e ~ z h s t  his; w d  ths: 
sh: did not intend to sexuzlly aouse him. 

h fzct, according to Ms. Gat,  dmciqg in the m m e r  dlegcd byD5:s:~ve TVAT \l;oq.lld hzsz 
bzm in violation of Respondat's policies and hwe resul~ed in  ht; bek;: fired She te;25ed rhz: 
Reipondcot hzssiysposted in  the  dressing room i z f o r m i n g h c e r s  thzt ithxd h 5 n g  is pr~hibi ted .  

2 

The record is not cle2r conca ing  \vhyI exactly, Respondent is d ~ i i ~ a t e d  z; a noz:anfomir.: 
esbblishmcnt; ~vhsther i t  is due to Rcspo~dcnt 's  proximiry to  a church, a sch;al, err for some o;*~.s: rc;iSO:.. 



~ i d  [':a: :k- enplodmen? of dulcers who c-io12te rhis r u l e  is subject to t&arian. 

F w i m o r e ,  Ms. 6wLt tsslified sijzt Respandent al jo prohibits t-2 solicitation 02 its 
p r h s e s .  Respondcar has r i g s  posted in the dressin2 room infomin_e danccn not to ~ 0 l i c i t  d%-ts, 
&-,d s:ating that their ernplay?~ren; is su5ject t:, f e ~ z t i o n  for \.iclalir,g t h i s  r l e .  

Massoud Asi~bul ,  who worked as 2 nmaset zt Res?ondeni's esrz';ZsF-%er,: in IPS8 a d  
1993, fi~-4!~: tcstiEed that, $wing ~ ? e  ~ h c  h: XKJ mp!oyed by Respondent, ~vziwcss-.; a d  dmcm 
lvho violated the Gin!! solicitztion md lewd b c b ~  prohibi~ions were ~c?j?: t  to t ~ ~ ~ z t i o ~ .  

b. Discriminatoq+/SeIec t-IT Enforcement 

Respondent next a r p e s  that even if some sf Petitionx's al!:ga:ior~ z e  Wc, the YioEztions 
'~~eic &scovared u 2 result of improper djsniclinatoqt enforcemen: aghinr! %esponr?tn:. 
Respondent zlleges thet the City h u  subjected it t3 gitai:; szrcthy C - s  it h s  other rap!-i; 
esrablishmmtr becnure the Ci;y wants to forccRespondeot to move from iir ?resent c o n c o r J ~ m ~ g  
locztion, either by making it relocate or by diving it out of business. 

r f i e  City first atternpied to force noncoafolming estzblishents, like Respontmt's, to 
relacate by pusing o r h m c c s  thz t  requirzd d a c e r r  ar these noncodomir,~ ~ s ~ e b l i j h e n t s  tcl \vet- 

b3.h.i tops, 'Hasver-er, the City's ordinmces i v a e  chdlcngcd a d  f o ~ r l d  w:>zstiruthd.  T~;?en t h s  
ef?ort fgled, tht City zccordhg to blr. Cra5.i resorted to h?;l,ss.-::.~ t s c ~ c c c s ,  ~j:_rls 
police to conduct r i d s  a d  investigations designed solely t3  intimidate <:? emple~~sen, disxplt Liz  
op~sarion of its buiness, md to &i&ten awzy patrons. 

Such tactics, however, w e r e  not used egainst similzr est~blishmcnrr Iscatedh ~ r e z s  0 f D d l 5  
dzemed acceptzble by the  City for this End o f  buskess. G e n t l e r . s ' s  ~1:':s locaitd in those are= 
wcrc not subject to this degi~e ofheightened s c m b y ,  

By wing t h i s  ~ - 6 z i r  ~scrirni~atory enforcmcnt q a i n s t  Responds:, the  City hzs  et;ernpttd 
to genmre evidcncc of violations to give to the Commission, fqzt c c  be used for disciplining 
Respondent. In other words, the City, zccording to Respondmt, is  no:^ using th: Commission r G  

Co what the City hzs tried, but hiled, to do for years: make Resgondzrti rcloce~z or p ~ :  i t  out a f  
'ousf nsss. The ComIs:ion, Kespondcnt zrpes,h=aowbecorne z p c  t~ Zlqe Civ's discrimhatoq- 
~ c t i o n s  by using t h e  evidznce and testimony provided by the Cirj: to bri;: this e d o r c e m n t  ecticln 
ayGnst Respondznt. 

7 3 s  discrimharosy enfurcement, R~spondznt arTzes, viokies kt Lnited Skies Conjtirution. 
h y  suspcnsioa ar revocation o f  Respondent's liquor ptmits, or, for <I,X matter, e v m  z r n o n e l q  
fine, wodd, accordins to Respondent, hzve a chilling e Z e t  on Res?end:~r's ab iw tto ecgege in ir; 
Fust mdFourtemrh Amendment rights offreedom ohexprcssion. In iz?::, asbt-. CraEls?ecificni!)' 
trs ti fie& iFRespaadent loses its liquor license, it will t c  forced ta clos? (Val 6, p.424425). 



C. Scienter 

Respondent also argues that even if some of Petitionz's alle,~ztiorj z e  me, the acts t i n t  
fomed the basis for the complzints wae performed by hdisiduds who w:ic nei th~r  agenls nos 
represtntztives of Respondent. Respondent did not know andcerc&dy did LC: consezt to my illzzzi 
zcts, md if such acts, in fict, o c c m d  on Re~pozldent's premises, they w e r e  l s n e  in &ect violetion 
of Respondent's policies. Respondent should h e d o r e  not b~ held zccolx:lb!e fa: the cctions of 
its ernp1oye:s. 

1, GI-edibility of \YjtnessesfUntrue Allegations 

a. Lewd, Immoral, o r  Offensile Conduct 

Respondent z y e d  thzt .tonne of t h e  nine Dallzs Police Dcpa-rmm: oZcers who testi6.d at. 
h h e h g  should be considered credible becziuse they zvere mployed by k e  city of Dal la .  Since 

the city of Dalim is opposed to Respondent" bbusiness, so too, Respoz6t;tt a p e d ,  were these 
osce r s .  Te is Respondent's contention that this oppositionby= t h e  C i b  c u e d  b:se o E c m  to  
f&;icztt the eccouc:: of Itt vio!~t;,ons, fdsify police reports, file fdse c!tL.?Lind cornpli::.:~, and 
p t  j u e  thmselves 2t the  heuing in this rnzzer. 

As fundmental and long-stwdins 2; this dispute between t h e  Ci?; a d  Res?undmr m y  be, 
k e  evidence does not shorv &a: the police oEcers in this matter engzgei h a v;ho!eszle effort to 

mmufacme false e~ idence  or dehud this Iegd proceeding. The record c?,)ej not swpofi 2 h d i n g  
thrt the vrLnus thzt may e:cisi between the City uld Respondent cm b t  5&tlp imputed to these 
ofi5cers. Respondent's wsertions to  he c o n t r q ,  the credibility orPeriri3n:r's ~ ~ ~ i a e s s c ~  hes not 
been impeached. 

However, thz credibiIity of some of Respondent's :v i tntss?s m?:, be c2Utd into questior: 
Ms. Gmt, a dzncer at P,espandent's establishment, tsstified that sht did Lor perfoa a  IT;^.^ dance 
s 6tscribed by Detective T o m .  I-Ioivevcr, this pzrticdx d ~ ~ c e i  is still er??loyed by Re~clnden; 
i t i n g  her z finulcid interest in the outcone of ~s c u e .  PLny disciplke e f f echg  Res;ls3&ni1: - 
p-&ts, would, possibly, have the potentizl for negatively effecting hei rbil iy to  em in-om?. 

Respondent zlso offered the t e s thony  of blase-d Asiz'xn, r ?.it floo: nzrgs; .  b2. 
Asizbm, while working in his czpzsity as anmilager, was responsib!e far  %win? - ii-13~ le.i;d d r x i r p  
did not occur on the  premises. He testified thzt he w , s  aware ofr.0 I E J V ~  h c h g  . - ki Re~?~ndm:'c 
establishment. Hoi-;ever, given his iesponiibilities u floor n j n a g e : ,  to ici:;). o&r;rise \i.ould hay: 
h e n  &Ring thzt h: had fzilsd to do his job properly. His tc.rimo-y may, t i z~efarc ,  be s c l -  
sewing. 

Respondent's most credibl: uirncss wzs its vice prcsidect, S:r;eu Cc.4  Alrhcu* h: 
ob~iously hxi 2 fmfinwcizl interest in r h e  outcome ofthis mane;, ihere ii rho rexon to quesrian h i i  
description of Respondent's on-going difFlculties wilh thc city, nor my r5uon to Coubt thz t  he t&es 
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grert pains in his professional c2p:;ir). 15 ~ULT k t  activities occurring 05 Fkip~ndcn~ ' s  premises 
2.e 211 w l h h  the nppropriate laws. 

Ho-xever, he could no; testify concerning thepu-ticulz.I"zctsofrbis C X C .  He did not abszme 
the specific dznces in question, md could nai t t s t i Q  to wha! a c r u d y  bap;=xl (Vol. EI, p. 6:1). 
Alhoush, ai a matter of policy, drncers are no: allowed to engage in Lk.2 zsis de rdbed  by the 
o:fica, such dmccs could hzve occurred zccordhg to Mr. Asiaban p o l  IZ: p. 5451, 2114 ia f x t ,  
did occur according to Ms. Gant (Vol. I l l ,  p. 6S2), d e s ~ i t e  Respondent's e:.:?:ess prokibitions w.d 
bcst etiurts to t ?c  C O R ~ ~ Z ~ ,  

Accordingly, the  ev ide~ce  presnted by Respandent 5!ed to r c h ;  C*:? teshong..prts~n:.J 
t ;~  Petiiiontr's v , i ~ t s s e j  conreth.~ lewd dmcirlz \<ola:iom o b s ~ c l  by the DPD ofzcers. 
Pt;irioner h x  thertfsre shown, b;; 2 pre?ondermce o f b e  evidmct, th2t k j l e  dmsej. as described 
by d1c police officers occutrzd on Respondent's premises. These table c z c t s  constitute se:;ua", 

3 contzct, w d  a:e therefore lewd or MlIgat e n t z r t b e n t  s r  acts. 

b, Soliciting Customer to Buy Drink  for Consumption by Rtjpondent's E r n p l o p  

Mr. /si?.);= tcsfiEt5 iki be ~ v a  ti;? m m s ~ t r o a  ~ L Q  \%-hen Respor.i--:'S Y : ~ Z C S S  zllcge31y 
solicitedDctcctive Fun to purchse 2 drink ffo; 2 d z c e r ,  \?%en Detective FLT informed him of this 
dlegzsion, he irnmediztely sought out the w z i ~ c s s  b question had D,-.e:;ir.e FLT codxn t  her . d 
w i t h  t he  cornpl&t. She denied the zHzgztion. Kg. Asizbm h d c r  rs:;sed the w2itress thtn 
r r s i , ~ ~ ~ ? ,  ei;'Cer Qi2t nigk,; or  k 2  nzxl, beczxe  she lm::1: s"n ?,t-zzi p b s  ts k: L-td. The dm.lczr far 
, , . :.,s: -.., t3.; d5x!.:~;?.s s~!l;itzd, a i d  who likeq.vi;; d;nied ti?: zItezz5on, W E  fired. 

Tbe fichu1 zccounts given by the wzizsss a d  dzn:tr, zs relnyed 3.4 IVJ. $.sizbz., t t ~ d  t h e  
fictual zccount given by Detective FUT, ue n u k z l l y  excIusive. AS such, 2.2 decisioz in  t r . 2  mati:: 
wms, in large part, upon the credibility of the wibcsses. 

h d k  instance, Detective F m  testified personally, dlrring ~ ~ ~ K c h  Ej derneaior a d  conducr 
were subject ta as t ssmwt  for credibility. The v~zirnss md the dmcer, hc..;.ever, Cd not 23pcu zt 
the hexing and did not testify. P J h o u a  Mr. Asizbm tt;tified concerri-ig their rext icns  t o  li?? 
dlegations, tbat is not pa-ticulzly helpful in judgng csedibilify. To jldge the credibility of 2 

witness, it is necessary h 2 t  the v.jtness bz presan;. Detective Furi's c r e 2 5 i l i ~  as 2 V+'itn?~j coull 
be judged. Theirs, because they did not tesrify, could not. D:lecti.vc ZLT's c o m p o m e n t  a 5  
demezner support 2 finding that his t cshony  wzs credible. There is no crzpuzbie  ev idexe  ir. t 2 s  
szcor6 to support 2 Ending that Res?oadecrk sveitress and d=r,sr were c::&ble. 

3 

Sez B v n m  v. State, 767, S.15'. 2d 655 (Tcx. App. - Hous:on [ I  L'D~s:? :9SS), \:;-,:re u k j l e  dm":: 
tvho sprcad ber custorn~r's legs apm znd rubbed h s  bare h g h j  ~ q d  b u ~ o c ' ~  zgtinst MS gtnimls  r r 4 s  fob:? 
to have engaged ir stxuzl contzct as dtfmcd i n  TFs. P E ~ . A L  CODE AhX. $ 2I1.C1(1) Vernon 3030) uld z j  

proscribed by TES. PENAL CODE A,\?;. 4 21.07 (T'enon 2000). 
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Respondent has, therefare, f d t d  to show hzi Petitionds \iimess WLS not credible, rndhas 

likmise Sailed to produce suEc ia t  aidznce to rebut Petitioner's dleg25ons. Pe~ t ioae r  hz~, 
thzefore shown, by a p r q o n d m c e  of thz evidence, that Re~?03dm.i's employee solicited 
D:tcctivs Fun to buy a drin.k for coxmpt ion  by FF. employe= o:Rcs?ond~r. This consCr~:cs z 
l-iolation of t he  Code." 

c. Failure t o  Rep'ort Breach of Peace 

Tbt term "'breach of the pzzcs"' is r.ot s t zk to i l y  dzh=d. Horvevt;, <-~:-,e C o ~ r :  of C r i ~ L z l  
A??zals h z  approved the foUol~ing d e ~ t i o n :  

The term "brezch o f the  pexe" is generic, md inc lu??~  dl ~io ladons  oFthe p:b!ic F s x e  o: 
order, or decorum; in o'lher words, it si&fizs - the o X s e  of d i s h S k g  the pzSlic peace o: 
tr;?nquility mjoycd by the citizzns of 2. cormmity;  a &sturbmce af iiepub!ic u21lquXt)'b j' 
my act or conduct inciting to violence or tending to provoke or excite others to bxzk thc 
pezce; a disturbace of public order by m zct of violme,  or by ~:,lv act L!ely to p i o d ~ c t  
violmce, or which, by causing constmtion wd durn disbbs  h: peace k ~ d  quit; of th; 
community. By "'pezce," u used in h i s  comtction, is m e a t  t h e  W~quility mj oy:5 by the 

. citizens of a mmici?ality o i  2 co~murity .r.:h.me goc.3 order reiy.j m o 2 2  its rixnbets.  
B ~ z c h  of the peece is a cornon-lzrv oEcnse. ... 

The o f f m e  n2y  consist of 2zt5 of public nrrbultnce or bdecc:~m in ~-iolatio:: of the 
common pezce z + d  quiet, o f m  invsioil  of rht secariry md protec5x nrHich t k e  12-GS efford 

I I 

to e;'eq* Ci!iZtTq or 0Jx t5  ~ c z h  t t i i i  i 3  c:ir----a - I L L  *;,3:;,;1 -=;--.>-;-- I L , . . , - - .  C ' i  j~1 T ~ T ~ Y G ! ~ ~  CI CCC~:? 

o:lnz: 5 :.*, I::c:~ t5e ~::.ct. !-r>zJ o: t x e ~ ! z p s r !  vio!znce is XI esst=rial eleritnt of  i bre~ci ,  . . -. . . .. . - + 
' + . . l  0; T . Z ~  p~;.:c, .t:~r;e: is ::LL:LL::: LJ c c : ~ . ! . ~ : ;  .:.; d - A - - d - .  

Woods Y. State, 152 Tex. C h .  335, 213 S.UT.2d 655,687 (Tex. Grim. 194s). 

Zn ofherv:osbi, la be 2 brezch ofthe peace fit zct complaine3 af ~ s r  be ore whick &sturb; 
o: threztens to d s k b  the traquiliity enjoyed by the citiza. SeeHead v. $:ate, 13i Tex. C r b .  96, 
96 S.W,2d 98 1, 9E3 (Ta. Crirn. kpp. 1936); Ross v. Stzte, 807 S.W.21305, 3 14-1 5 (Tex. Ay?. 
Dzllzs 1990, no peta); Andrzde v. S tzte, 6 S.JV.3d 584 (Te~.~4pp,-Housto:[14fi Disr.] 1949). 

The ects ha: occurred on Respondent's premises h t  precipitz~?: the cd!: for ~ s i s t z q c ;  
& o n  DPD, md concerning which the DPD officers tcsfiGzd in the i;lst~-..-.: cut, corLs titutc breach22 
of the peace. 

Tbme is no dispute coaceming whethcrRe:pond~? notified t h e  C c m i s s i x ~  o f  the bre~chs:  
oI" the peace. Mr. CraR tes!ified ~ h t  Respondent did no: report k c  brez::1cs of tLs pezct bccausz 
Respondent's mmzgemeat 1 ~ 2 s  not awxe they had o c c ~ ~ e d  F'ol. ID, F. 512-61 >), ?cad b::ause k i ~  

See Bruce v. S E ~ ,  743 S.jV.2d 3 13 (Tex. Ap?, - Ho-.i:on [14' ~ i s t j  i 557) whze solicifag dri-LC 
irl h e  manner allcged h n c h  constituted 8 violnrion of TEX PLCO. BEY. CODE .L-W. 5 1 OA.OI(f). 
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WE, not aware that breaches ofthis n a m e  had to be rqoited (Vo1. Dl, p. 635). Had he h o q ~ a ,  he 
would have repofied them p o l .  IR, p. 6 17). 

Respondent has a sb- tory  obligatioz to supmij. its premises. I: i j  reipo~zibls to  both - h o : ~ .  md r e p m  breaches of t5e pczce. x o aUow a psmittee to avoid t:Xs o'Jligctia2 by c l z ~ n z  
% 

it ~ v z r  not awzre of the brcgches would merely encourcge p h t c e e s  to  crzlCvz!e ipnomce ofsuch 
ECiS. This is not consistat u5'ch the Iz jsIahve i n t a t  h z t  requires pemLia:es to h o w  \vta: is 
I:q?r~Lqs 07- their prexizes, a d  this st; l tor$ r e q v i r m ~ o t  n l y  not be avoii?: by mcrcly zsserdns 
i~-.o.ace - of the ~ c t s  occur;ing herPa .  

. . Acco:dingly, Petitioaer h s  s 5 s ; ~ x ,  by 2 prepcni:rz.rci: of th? e;-i~:~::, Cqzt b:tzckes cf thz 
p s c c  occmcd on p r e s a s ,  wd &a: Respsa<m: f2iled ra g:oaptly repoit these 
b:ezch:s of tilt peace to the Commissio~. 

2. DiscsiminatoqlSePecti\.e Enforcement 

The defense of discrirniinatory d o r c e m w t  is bxed on the constitutizzd guxmtee ofequzl 
protection mder th2 lair;. U.S. Const. mend. XIV, $ 5  2; Tes. Const. yt. I, $ 5  3; see g t n d l y  
IVa c. FI33kiis, 116 U.S. 356,6 S,Ct, 1064,30 E.Ed. 220 (1886). Though be defmse o5ginzled 
in the contmt of criminal prosecutions, the govemizg principles also alclj. to ci\*i! proce:bgs 
i-,volving strr;e zgencies. S ~ E  RziIrozd Commission v. Shell Oil Co., 153 Tex. 65, 71-76, 161 
S.lV.Zd 1022, 1025-25 (1982); Calo:zdo Rve; TI.'. Rv. v. Texzs & Xes:: G:lems R.R. Co., 233 
S.JY.7-d 765, 775-77 (ie:i.Civ.rZ?~ - .A-vstb 1955, -r,t; rzFd n.r.e.1 

To esizblish z claim ofdiscrirninatorj enforceaent, Rergondre: EX;: &st s'o-.v t ; ? ~  i t  h s  
beer? singled out for prosecution while others similuly situated and comrieng the s a n e  acts have 
no:. See United States v. Ece, 659 F.2d 524,526 (521 Cir.19S 1); Wolf v. S:tte, 661 S.\iT.26 765,  - 166 (Tex.App,--Fort F'JortFt 19S3, rrnt reFd n.r.e,>. I? is not suficimt, hoi~ev2i ,  to  show that t!e Izw 
has been wforced zgzinst some m.d not others. Respondent majt also show ki the gwcmmont h s  
plqosehl!y discriminztzd oa thc bzsis of s s l~hh~ t rmi s s ib l s  considetz~ionc = m e :  izligi3$ or the 
desire to prevent the exercise oFcons;irutiond rights. Sc"2 & 659 F.26 2': 5 2 6 ;  Wolf, 661 S.JV.2d 
zt 766; see also Su~er -X Drum of Texas. h c ,  v. S ~ t e ,  505 S.IV.2d 332, 336 (iex.Civ,.t;op.-- 
Hous?on 114th Dist.] 197.4, no writ). 

Th? complexip of teg&Fzto;3' enforcernc::. rzqdclirzs that a state 2ge;lcy ietein b:o~d discretion 
in carjzng out its stztutorq. functiozs. Sze Heckle;. v. Chanev, 470 U.S. 531, 83 1, 105 S.C:. 1639, 
1655, 84 L.Ed,?d 7'1 4 (1 955). Thus ,  e discr-ztory purpose is never prtjl'tled; rxhet ,  th: p ~ e y  
aszfiing t h e  defense of discrirnina1o2. enforcemer~t must show a c l ez  hkztz-,:ional di~criminxior. in - 
enforcemen: of the stzture. Spe S.S. Krcsee Co. v. St~ te .  546 S.IJC2d 93,930 (Tm.CI:-.~pp.--Dal1~5 
1977, writ refd n.r.e.1. 

T k e  burden is an Respondent t- the k;tant cast za show that th:: Cax?_issioz has cler ly znd 
inter,rionally discriminzted against Rcspondsnt by singling Respond~nt OL: for dis.:iplinaq action 
whilt not pursuing ochers similuly situated =d c o m i t t h g  the sm: ects X s  ~vclllld, 9% the vep. 
I m e ,  require a shoivhg thlt (1) other establishments were  com.aitti?g the sz7.e acts 2nd ( 2 )  h z t  Ch? 
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Commission vmj  not ivestigzting those other es;ablishments, 

evidence, however, is to t h e  c o n w .  Mr. Craft tes&6ed thzt he kzd mxly been i s i d ?  
my other gmtlemenk clubs in DdEv C o u ~  during the  last four ye= znd F.; not ptrsoodly seea 
211; lewd dacing  in any shes topless gentlemen's club during this f o u  y t z  pmicl (Val. 'lJI, p .  
653). This does not support the contentian that other t s t a b P i s h e n t s ~ s ~ e t e c o ~ t t i n g  the sane ~ c t s  
(suc'r, zj lewd dzncing) zs Respondent. On the  c o n t t q ,  it shows, h, &z:Xespond?nt dozs not 
h o w  ivhetherother eslziblishmmts uterz committing the sameirhzchons, si~:.czMr. Crzfr hzd rzrely 
h ~ e n  insidt m y  other es!ibLish,-ilts iz yexs, md, secon& tkit on h s e  o::&ons when he w u  
~ r c j c n t ,  he saw no ';iolztions. This supports the eostenrioa LFlzt my g?zreni diffe:mce ia 
enforcement behvem Reqondent md other estfilisbmants (if, in fxt, the: :-.Ls 2 hff3en:e) n-a 
mc;t Uely  caused by t.iolations occurting in Revondent's establishmt b ~ c h  ES l o r d  d a z b ~ )  
t h t  WeiC not o c c h g  in o k r  e;f&!isFmer~s. 

Furthermore, kir, Cnft dso testified fhzt he LYE, aware o f  underccvt: opent io r&  c o ~ d ~ c k d  
by the Commission vldJor DPD which tugeted gentlemen's club$, and ~ E c h ,  in fzct, f o ~ i d  
bioletions in at least thste of Ithose: l o c a t i ~ r s . ~  T i s  testimocy does not support the contmtion that 
th:: City was singkg out Respondent, or h: it 1t.x ipor ing other csteblish~ents. On t he  c o n t a ~ ,  
t h i s  restimony supports the con.ttention thzt investi;~ztions ><*?re being ca+eS out by DPD L~I rnmy 
es~blishments, even the gentlema's clubs thet Respondent x g e d  were bzbg subj:c;ed to  lewsr 
sc ruhy ,  and thzt vioha5ons in those estzblishmcnts xvere being rep052d. 

In zzddition, IW. CrzSt testiEed that Respondent net the subjxr of s m ~ c h  ~alir ica! 
cippositioa zs other locetions,' znd k.i th t  focus ofthe City's enforce~5n: ~ : ? ~ i i ~ n  I c r ing  tiis rime 

5 

1: is unclear fror;~ his rcsrimony ~"ncther Mr. mfi w2s r e k i n g  toT.*C ~~detco;.rreger.tj or DPD 
cnd-rcover zgents. Re sptcifically scz::s h a :  T-C zgents conducid C7e i7.iestig;?ons ~ c d  found 
violztim (Vol. D, p. 412, lines 7-16), but thtn s 9 t t s  rh2t the vislztions wtre fad in esabliskmmts t h a t  
7ABC asents hzd just investigcted the week before, in which r.o violzrio:ls hzZ k e n  f o u d ,  and  i n . 2 t  tk,t 
violations were instead discovered by DPD zgents p o l .  a, p. L12, line; 20-24). Xowme;, f ~ r  pLToses of 
this decision, it does ~ o t  matter wvhethz; th: violations w n a t  fomd by T.4BC o: DPD, si-,ce, i~ (-is C Z S C ,  

TABC is relying upon iavestigztions conducted by DPD. 
6 

htr. CrsR testified es fo!lows p o l  13, p.428-430): 

Q4 h'otv, The F u e  hzsn? been k-.e subject of as much, zgain, pl i r ic : !  k:zr 2s sox: of C:? ok'r 
locations? 

A. KO, sir. We picbably cre2trd rE,at ourseif. 

Q. h d  whzt do y ~ t l  mean by you created that heat yoursr:? 

A. Well, the original Carget \vas k e  Bachman Lake~~ofi \w:st  I i i g h w y  EEL, md lv: , . .b ;o~$~t  that up 
in cour t  to h e  ,..Judge, they're t x g e h g  this one area. And I"%*= neve: -ccuscb < ~ e  Ci? ofDsll ls  
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w s  directed primarily towards establishments in the B a c h z n  Lake uea, co: Respondent's yea.7 

In 1997, according to Respondent, the City was focusing its rep!::ory arentioa on thz  
Bzchmul LikelNonhwest Highway uea This is not where Respond=! is I;catcd. To ht ci:ii",: 
t h z ~  Respondent subsequently attracted the City's nfimtion, i t  wzi due to h e  Civ  vv?dcring its 
regulztory scope to include other parts of Dallas. Tnis do= not support R t ~ ? ~ n d ~ L i \  sonrmt;,on 
that it w a  singled out and Qezted differently thzn other establishmt:. On the c o n m y ,  the 
eridtnce shows thzt Respondent's locetion w s  not otigitlally a txget at d!, md h z t  ~j-io!ztions 
fomd by DPD at Respondent's location, including the lei~d d ~ q c i s g  vio!.tioa in 1992, svere 
discovered during e t h e  whzn Respondmr's est&lisb-!=tilt ~ z ;  jtlst one of many l o c z t i a s  bein: 
icvestigated by t h e  City. 

zs being stupid. Th.q7re smart. -Iheylse int2lligznt. They - they spre-i  5 3 t  ouc. They v:=;lt alt 
ova the city a f k i  we r i e  t h r  c>dl;~ge, so fizt's ~~~~: I pro 'xj ly crretcd it. 

Q. h'axv, ... thz: led to L!e, Hey, well, t!ney?re still nor going a f i s  t h e  Men's Ci-bs and The Lodges mid 
the Cabartis of [he world Did they do somethang about that too secmi l y  kere? 

A. Swc, n t n  hey  s ~ e d  g o k g  ~ f r c r n e  L o d ~ e .  They s r ~ c d  goin2 z f i a D ~ : ! 3 s  G = ~ . l ? m e i i ' ~  Club .... 
But nore s?ccificzIiy, ~ h ~ y  v ; e s  2f;er Ca5zre: Royalz. 

Q. ...looxng 81 some records is J m u q  of '97 ... c.: 5:s: ii:::? ;?.: li?lr:r t ~ s k  k:;e a f l k  Dallas 
Police D z p m e n t  tisited Czbuet Royele ... ? 

U S *  
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'bb. Craft's testimony is 2s folior~.s pro\ TI, p.3 33): 

Q. TJ%zt wzs - d-12 people who wanted you closed, the morzl g o ~ ? ~  and ';-.in~s, wcc the;. k p p y  o: 
upset 2t h t  time? 

A .  Zhey \\-ere upset. 

Q Yl?lar p x t  of t o i i i l  drew t h z  p i i i u ) .  f o c ~ s ?  W E  j i i  Gre-nviile A v ~ n c e  -.I h u e  d-*e .Fare i i  locate?'? 

Q .  O k y .  So &e Frre wasn't redly khc focus of h e  irc of 5 2  @o12?s at C-2: hmc? 

A. No. It wt.?cs definitely not the focal poivt. 



\- 3. Sciea ter 

Respondent h a y  Ewes that it should not be h d d  accounhbl~ f;: zctiors commiZed by 
its employees becauseRespondmt's rnnzsment did not k n ~ : ~ ~  about or  c o - l a t e  ayi l lega l  aciioils, . . z d ,  in f ~ c t ,  that such actioas were in direct ~ i o l a t i o n  ofRespondcnt's po!!::cs an? proced.c:s. 

H o ~ e v e r ,  i t  is not necessry for Respondent to be aware of~iolztio:; ro nonzbelzssk; hzld 
lizble for thm, 

TWO of ht r e l eva t  swxtory protisioz (Ttx L c O .  B ~ v .  CODE .LL\7. $ 1@'.01(4) a d  ( 6 )  
b'ernon 2000)) do not requi-; a shouinp of actud hoivledgz by Respaii5e;t; josi 2 ~ho\i'~:g th2: 

?,es?oxrdmt "ptrmitted" the p~oscribed behavior on its 

The con~ol l ing  case d c k g  " ' p e m i t t t d "  in alcohol licensing mart;; is IVishan. v. T e x ~  
Alcoholic Ba.mg.e Commission, 757 S.7Jr.2d 4C)4 (Tex.App. - Hous:or, [ t  4"' Dist.] I?%$,  t t i :  

denied). h that cz i t ,  the  zppellant argued that he couldnot see and did no: h o w  t h ~ t  the  prohibited 
cond~lct wzi occurring and therefore could no? be hsld to have "permittel" it. 

The court, however, stared that the proper test for determink5 whe*er a pemittec 
"pcmitted" certain conduct is not his xtr?d obsenrakion or knowledge o f k e  ~iolz5ans  b2: mther 
whether he ' h e w  or should have ho\'r-nY' of the .~riolztiom. 

13 the b.stm.t C ~ S C ,  if ,P.,sspeC~~nt did so; z c ~ d l y  h o w  zbout t r l?  mpJoy t t s1  ections, i i  

c ~ ~ ~ l y  s5ould hzve h o ~ a  The ttsr:mony en?h.jizzd the str ic t  control RrsponGmt exeitcd over 
the estzblishment and operation of the b ~ ~ i n t j j .  i.,ls:~.:z, =':Lo c z ~  ?KG-v:ay r , i i ~ s :  vrc:? 2t t i e  
frmt door and on the  floor to monitor tr.hzt is going on; t he  disc jockty i: rs;?onsible for 0 3 j e ~ ~ z  
what is hzppening on the floor; w.242 s w m d  k c e r s  have a sespoisibili~; to not oaly moi!or tI?. 
nctions of the parrons, but to  monitor h e  actions of each other; md zn c ? ! o y e e  r a y  be fked,  nor 
only for cornmitcing improper acts, but for fglins to rqor l  i n p r o p 5  2::s comTit;ed 3;: f e l l o ~  
aployees .  In addition, the main Boor of Respondmr's estzblishment is o?:n a d  o5sew~blc: there 
u e  no hidden vczs outside the view of mmagemEot. The table dmccz md G i i  soIi:itztion, 

uCME?,!. therefore, occurred in are= visible to Respondent's stzff and m a z ,  

h ddition, since t he  stated purpose of Respondent's eskb!isbJ'i::n: is s suz l ly  orisnle?. 
Respondent is charged ukh notice of the potentizl for the  type of snu2 xtivity reporice by 
DPD officers. Any zssedon by Respondent thz: its maagemeat di2 not see the 2 ~ x 2 1  act; 
c a n p l ~ e d  of is, therefore, '"no defense at dl." Szz tF7ishow, at 409-c 1 0. 

As s w h ,  the evidence shows t i z t  kesFondgn: h e w  or sZlodd bzve I z o 9 . t ~  b z t  tz3zj!.: h c i n ;  
occurring on its premises tvas in xiolarion of &;: Code, tkzE Rescond~~: . :  ' Jeref~~rc  ptr, i ;zd I?? 

. - .. 

e 

Pursuant to TEx ~ C O .  BEV. CODE &x. $ 10?.01(4) u d  (6)  (Verns: 7000), i: is a 
\iolation to "pcrmit" conduct such s "'solicitation of my persm ro b3y & i ? h  for c o ~ s m p ; i a ~  by the 
rehiler or an). of his emp1oyecs1' or "lcxd or n l g z r  e n t z r h i n r n ~ n t  or ects." 














