TABC DOCKET NO. 581055

TEXAS ALCOHOLIC BEVERAGE $ BEFORE THE TEXAS
COMMISSION §
§
Vs. §
§ ALCOHOLIC BEVERAGE
ALLEN-BURCH, INC. §
D/B/A THE FARE $
PERMIT NOS. MB-234661 & LB-234662  §
DALLAS COUNTY, TEXAS §
(SOAH DOCKET NO. 458-00-1535) § COMMISSION
ORDER

CAME ON FOR CONSIDERATION this 21st day of December, 2001, the above-styled
and numbered cause,

After proper notice was given, this case was heard by Administrative Law Judge Jerry Van
Hamme. The hearing convened on October 16-18, 2000, and the record closed on January 5, 2001.
The Administrative Law Judge made and filed a Proposal For Decision containing Findings of Fact
and Conclusions of Law on June 4, 2001, This Proposal For Decision was properly served on all
parties who were given an opportunity to file Exceptions and Replies as part of the record. Respon-
dent filed Exceptions onJuly 23, 2001. The Exceptions were denied by the Administrative Law Judge
on July 26, 2001. On August 3, 2001, the Commission issued an Order adopting the Proposal for
Decision of the Administrative Law Judge. After timely filing a Motion for Rehearing, Respondent’s
Motion was denied by operation of law. Respondent timely appealed the Order to was appealed to
191" Judicial District Court of Dallas County.

On September 27, 2001, after hearing the cause No. 01-8054, the District Court entered its
Final Order on Administrative Appeal, which affirmed the Order in part, reversed in part, and
remanded the cause to the Commission to reconsider the approprtiate penalty in light of the affirmed
violations found in Conclusions of Law No. 2, and Conclusion of Law No. 4 (as based on Findings
of Fact 14 and 16 only). On October 4, 2001, the Commission requested that the Administrative Law
Judge review the District Court’s Final Order and recommend to the Commission an appropriate
penalty in light of the Court’s ruling. On November 15, 2001, the Administrative Law Judge made
and filed a Remanded Proposal For Decision, recommending cancellation of the permits as the
appropriate sanction. This Remanded Proposal For Decision was properly served on all parties who
were given an opportunity to file Exceptions and Replies as part of the record herein. On December
5, 2001 Exceptions to the Remanded Proposal for Decision were filed by Respondent. On Deember
11, 2001, the Exceptions to the Remanded Proposal for Decision were denied by the Administrative
Law Judge. -
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The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and
due consideration of the Exceptions, the Remanded Proposal for Decision, the Final Order on
Administrative Appeal, and the original Proposal for Decision is of the opinion that the penalty
recommendation within the Remanded Proposal for Decision should be adopted. Therefore, the
Commission hereby adopts the Findings of Fact and Conclusions of Law of the Administrative Law
Judge contained in the original Proposal For Decision which were affirmed by the District Court in
its Final Order on Administrative Appeal, and incorporates those Findings of Fact and Conclusions
of Law into this Order, as if such were fully set out and separately stated herein. Those Findings of
Factand Conclusions of Law rejected by the District Court inits Final Order on Administrative Appeal
are hereby rejected, as if such were fully set out and separately stated herein. The penalty recommen-
dation contained within the Remanded Proposal for Decision is hereby adopted, as if such were fully
set out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law,
submitted by any party, which are not specifically adopted herein are denied.

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic
Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code
and 16 TAC §31.1, of the Commission Rules, that the above-referenced permits are hereby
CANCELLED FOR CAUSE.

This Order will become final and enforceable on January 11, 2001, unless 2 Motion for
Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties by facsimile and by mail as
indicated below.

WITNESS MY HAND AND SEAL OF OFFICE on this the 215t day of December, 2001,

On Be}éf}f the Administrator,

i!

A AAMOUAN.
Randy\"-.‘x’arbgbugh, Assistant Adm'}ﬁistrai"og'
Texas Alcohblic Béilverage Commisgion ~

i
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The Honorable Jerry Van Hamme
Administrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE: (214) 956-8611

Charles Quaid

QUAID & QUAID, LLC
ATTORNEY FOR RESPONDENT
Premier Place, Suite 1950

5910 North Central Expressway
Dallas, Texas 75206

VIA FACSIMILE (214) 373-6688

Dewey A. Brackin
ATTORNEY FOR PETITIONER
TABC Legal Section

Licensing Division
Dallas District Office
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REMANDED PROPOSAL FOR DECISION

On June 4, 2001, a Proposal For Decision 1n the above-styled cause was issued by ths Gon
Ofiice of Administrative Hearings Administrative Law Judge (ALT). Tha: Proposal found
Petitianer had proven, by 2 preponderance of the evidence, that Responden: committed or peamise
= namber of violations on its premises, 1o wit: that on nine different occasions Respoadeat afi¢ el
daucrng 1o occur onthe premises that was lewd, immoral, or o ffensive to public decency (Cor elugica
o Law No. 2), that on one occasion Respondent penmitted a dnnk solicitattor on its premiszs by o
stinplovee {(Conclusion of Law No. 3), and that on three different occastons Respondent 1aijed 13
werott breaches of the peace as required by law (Conclusion of Law No. No. 4). The Frops d
vecommiended Respondent’s permits be canceled.

bam — b

The Proposal For Decision was adopted by the Texas Alcohohie Beverage Comralsscr
{Comunission) and an Order issued by the Commisston canceling Respondent’s penmits. Respond: u.
appealed the Commission’s Order to the District Court, and on September 27, 2001, the Dismi
Cecurt issued a Final Order On Administrative Appeal in this matter,

The District Court, in its Final Order, affirmed the Commission’s holding that Respondi i,
an nine different occasions, allowed dancing to cccur on the premises that was lewd, 1mnor:l, »z
oftensive to public deceney (Conclusion of Law No. 2). The Court reversed the holding thal
Fespondent, on one occasion, pemmitied an employee to solicit a drink from a customer (Conelzgion
of Law No. 3). And the Court affirmed that on two occasions Respondent failed to report aresch:23
of the peace occurring on its premises, but did not find a failure to report on the third occasim
{Conclusion of Law No. 4),

Because the Commission's original decision to cancel Respondent’s permils was bas:d 0
th= nolding that Respondent had committed a total of 13 different violations, the District O ot
remanded the decision to the Conunission to reconsider its penalty in light of the Court’s rulizy thiv
w:o of the 173 violations had not been proven. The Commission Staff, by letter dared Ozto* o i,
201, requested that the ALJ review the District Court's Order and recommend to the Corumissinr
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an appropriate penalry in light of the Court’s rulings.
RECOMMENDATION UPON REMAND

Pursuant to 16 TEX. ADMIN. CODE § 37.60, a permit may be canceled unon a showing ha
Respondant has violated TeX. ALco. BEV. CODE ANN. § 104,01 three or more times by permitir,
public lewdness on its premises. The record in the instant case shows that Respondent has viali ve
TEX. ALCO. BEV. Cope ANN. § 104.01 three or more times by penmitting public lewdness o jt.
premises, and, in addition, shows that Respondent, on two occasions, violatad TEX. ALCO. Ezv
ConE ANN. § 11.61(D)(21) by failing to report breaches of the peace occurong on its premiii=s,

Having reviewsed the holding of the District Court and the decision by ths Commission (1 :
ALJ recommends, based on the number, nature, and repetition of the violations affirmed oy th:
Disaict Court in its Final Order as having been committed or permitted by Responden o
Respondent's premises, that Respondent’s permits should be canceled.

Signed this 1S day of November, 2001.
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CAUSE NO. 01-8054 b P
o GAL DIVISICN
ALLEN-BURCH, INC. #/%/a THEFARE )  INTHE DISTRICT COURTOF
Plaintiff, )
)
v ) DALLAS COUNTY, TEXAS
)
)
TEXAS ALCOHOLIC BEVERAGE )
COMM., Defendart. ) 191st JUDICIAL DISTRICT

FINAL ORDER ON ADMINISTRATIVE APPEAL

Before the Court on this day is the appeal from the decision of the Texas
Alcoholic Beverage Commission accepting the order of the Administrative Law Judge
canceling Plaintiff’s Permit Nos. MB 234661 and LB 234662; said appeal was timely filed
and was heard on September 26, 2001 pursuant to the Texas Government Code and Sections
11.67 and 61.34 of the Texas Alcoholic Beverage Code. All parties appeared and announced
ready. The Court, after reviewing the evidence presented by way of the records presented
as Joint Exhibits 1 and 2 and Plaintiff’s Exhibits 1 and 2 and heanng arguments of counsel
finds as follows:

The Conclusions of Law contained in paragraphs 1-2 on page 20 of the
Proposal for Decision are supported by substantial evidence. In connection with these
conclusions, the Court rejects the factual and legal arguments made by Plzaintiff.

The Conclusion of Law in paragraph 3 on page 20 of the Proposal for
Decision, that Plaintiff “permitted on its premises solicitation by Respondent’s [Plaintiff’s]
employee of a person to purchase drinks for consumption by Respondent’s employee” is not
supported by any evidence or by the Administrative Law Judge’s own findings of fact which

find only that the act occurred, not that management, or any member thereof, knew, should



have known, encouraged or in any other fashion “permitted” such conduct. Because the
Administrative Law Judge’s Conclusion of Law No. 5, regarding canceling of the permits,
was “based onthe foregoing Findings and Conclusions,” the Court cannot determine whether
or not the Administrative Law Judge would have recommended cancellation in the absence
of Conclusion pra\v No. 3.

With respect to Conclusion of Law No. 4, regarding breachss of the peace,
Plaintiff argues that some level of scienter or a violation of Section 28.11! must be shown
before a “failure to report” can be a basis for permit canceliation. Substantial evidence
supports Findings of Fact 14 and 16, and they involve incidents about which management
knew or should have known. Finding of Fact 15, which involves an incident in the parking
lot, does not. Conclusion of Law 4 can stand independently upon Findings of Fact 14 and
16; however, on remand, the Administrative Law Judge should reassess the penalty without
consideration of the alleged violation described by Finding of Fact 15.

Accordingly, the Court hereby affirms Conclusions of Law 1 and 2, reverses
Conclusion of Law 3, reverses that portion of Conclusion of Law 4 that relies upon Finding
of Fact 15 and affirms the remainder of Conclusion of Law 4, vacates Conclusion of Law 5
and remands to the Administrative Law Judge to determine the appropriate penalty for the
violations found in Conclusions of Law 2 and 4. Accordingly,

IT IS ORDERED that the Order canceling Plaintiff*s Permit Nos. MB 234661
and LB234662 is hereby VACATED and this matter is remanded to the Texas Alcoholic

Beverage Commission for reconsideration of the penalties to be assessed to Plaintiff for the

' No such violation was alleged or proven in connection with the

administrative proceeding,



violations found in Conclusions of Law 2 and 4(as based upon Findings of Fact 14 and 16
only).

This Order resolves all matters pending under the administrative appeal in
question. All contrary requests for relief and arguments are overruled. As result of this
ruling, the declaratory judgment issues raised by Plaintiff are no longer ripe; accordingly, the
Court ORDERS that the declaratory judgment count is dismissed without prejudice as
unripe. Costs are taxed against the party occurri ng same, anc this is 2a FINAL order.

The clerk of the court is direcied to send by facsimile a copy of this order to
all lead counsel of record.

,é( 5
SIGNED this o 7E;x>-of J& 0. L 2001,

(,__L/Qj_ ’/_‘4{} _C; LLE >2L@F’,‘§}fu’u
JUDGE PRESIDING

ce: Counsel of Record
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TEXAS ALCOHOLIC BEVERAGE & BEFORE THE STATE OFFICE
COMMISSION N
Petitioner §
§
VS. §
OF
ALLEN-BURCH, INC., D/B/A THE FARE §
E*“_ (T NOS. MB- 7?‘%1&T52 4662 §
ALLAS COUNTY, TEX §
{TABC(; SENO *SLOD'%)
Respondent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

The Texas Aleoholic Beverage Commission Staff (Staff) brought this action azainst Allen-
Burch Inc, db/a The Fare (Reczoadent) elleging that Respondent or its employees, azents, or
servants, engaged in or permitted conduct on Respondent’s premises thz: was lawd, immoral, or
offensive to public decency; that Respondent fziled to notify Petitioner of treachss of the peace on
Respondent’s premises; and that Responden: or its employees, agents, or servaats, engaged in
soliciting a customer to buy drinks for consumption by an emplov“ of Respondent. The
Administrative Law Judge (ALJ) finds tha: Staff bas proven the 2llzgations and recommends tha:
Respondent’s permits be cancelad.

1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

Thers were no conlested issues of notice, jurisdiction, or vznue in this proceeding.
Therefore, those marters are set out in the findings of fact and conclusions of law without further
discussion here.

The hearing in this matter was convened on October 16-18, 2000, before ALJ Jerry Van
Hamumne, at the offices of the State Office of Administrative Hearings {SOAH), 6333 Forest Park
Road, Ste. 150-A, Dallas, Dallas County, Texas. Staff wes represented by Dewey Breckin and
Timothy Griffith, attornevs for the Texas Alcoholic Beverage Coxmmission (Commission).
Respondent was represented by Charles Quaid and Eugene Palmer, attomzys. Therecord rematned
open for receipt of the parties preposed findings of fact and conclusions of faw. The rzcord was
closed on January 5, 2001,

II. BACKGROUND

Respondent is a sexually oriented business. It employs female cancers, who wear bikind
botioms and opaque coverings over the areola of their breasts, to dance o stage and perform table



dances for individual patrons.

Between July 16, 1998, and April §, 2000, Dallas Police Departmzat (DPD) officers were
present at Respondent’s location, either conducting on-site undercover inspections or as a result of
being dispatched to Respondent’s establishment in response to calls for essistance. During the
undercover inspections, DPD officers reported that they observed Responcsnt’sdancers performing

lewd table dances, and observed a waitress solicit an undercover officer 1 purchass a drink fora

dancer, allin violation ofthe Code, s set forth below. DPD officers inform2d the Commission Stes
of these apparent violations.

Staff also determined from DPD officers that calls for assistan:2 were precipitated by
breaches of the peace occurring on Respondant’s premises, but that Respozdeni failed to notify the
Commission of the breachgs. Failing to inform the Commission of breact:s of the peace occwming

on a permittes’s premises constitutes a violation of the Code. The approzriate Codz provisions are
set forth below.

II1. LEGAL STANNDARDS
1. Tewd, Immoral, or Offensive Conduct

b | . . - 2 o S rAsr thas Y2l lmrzeivmer sarmt= ot
Lewd dancing on a permuttee’s premises is prohibiied under the Hillowing prowis
g I ;

TEX ALCO. BEV. CODE ANN. § 104.01(6) (Vernon 2000) states, in partizznt part:

™o person authorized 1o sell beer at retail, ner his egent, servant, or employee, may engage
in o7 permii conduct on the premises of the retailer which is Jewd, iramoral, o7 oSensive o
public decency, including, but not limited to, any of the followinz acts:
¥ o

(6) permitting lewd or vulgar entertainment or acts,

“Lewd or vulgar enter’ainment or acts,” as prohibited 2bove, are defins¢ in 16 TEX. Apvan. CODE
§335.41(1) as follows:

(1) Lewd and vulgar entertainment or acts—Any sexual offznses contained in the Texas Penal
Code, Chapter 21, or any public indecency offenses containad in the Texas Penal Cods,
Chapter 43. (Sce Texas Alcoholic Beverage Code, §§104.01(8).)

One such “sexual offense contained in the Texas Penal Code, Chapter 217 as referred to above is
public lewdness, which is defined in TEX. PEN. CODE ANN. § 21.C1(7) (Vernon 2000) &3 follows:

{2) A person commits an offense if he knowingly engages in anv of the following actsin a
public place o7, if not in 2 public place, ke is reckless about wkether another is present wid
will be offended or alarmed by his;

EER

(3) act of sexual contact
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“Sexual contact,” es set forth above, is defined in TEX. PEN. CODE ANN. § 21.01(2) (Vermnon 2000)
as follows:

(2) "Sexual contact” means any touching of the anus, breast, or 2=y part ¢f the genitals of
another person with intent to arouse or gratify the sexual desire o7 aay parson,

2. Soliciting Customers to Buy Drinks for Consumption by Respondent’s Employee

A permitiee which peamits an employee to solicit 2 customer © purchase a drink for the
permitiee’s employee violaies TEX AL CO. BEV. Copz ANN. § 104.01(4) (Vezon 2037), which states,
in pertinent part:

No person zuthorizad to seli beer 2 retadl, por his ez=nt, servany, ¢ emplavee, mav engaz

in or parmit conduct on the premises of the retailer which is lewd, immoral, or offzasiy
public decency, including, but not limited to, any of the following acts:

(4) solicitation of any person to buy drinks for coasumption by the retziler or eny of his
eroployess;

g
et

L

Failure to Report Breach of Peace
A permiftes’s failure to report 2 breach of the peace on its premizss constitutes 2 violatian
of TEX ALCO. BEV, CODE ANN. § 11.61(b)(21) {(Vernon 2000), which siziss:

(b) The commission or administrator may suspend for not more Hian 60 days or cancel an
orizinal or reneweal pemit {1t is found, afer notice and hearing, that any of the followiag

1s true:
(21) the permittee failed to prompily report to the comm.ission a breach of the pease
occurring on the permittes's licensed premises.
IV. PARTIES’ EVIDENCE AND CONTENTIONS
1. Staff’s Evidence and Contentions

The specific observations ofalleged Cade violatiozs made by DD officers onRespondent's
premises are as follows:

a. Lewd, Immoral, or Offensive Conduct

i. Testimony of Detective Daniel Town Regardics Events of July 16,1998

Dstective Daniel Town of the Dallas Police Department testifizd that ea July 16, 199§, he
was at Respondent’s establishment with his parter, Detective Timothy Prokofll Detective Town
purchased a table dance from Brandy Louise Besio, one of Respondent’sdancers. During the ble
dance, Ms. Besio pulled Detective Town's head into her breasts, stra2Zied his leg, and ground her
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intercourse. She also slid her body Covm berween his legs, rubbing the tor ciher bead and her lef

knee against his clothed genitals. Given her repeated contact with hus cloitied genitals, Detective
Towm was of the opinion that the contact was neither accidental nor incidzntal, and that it was
intended to sexually arouse him.

clothed genitals and butiocks against kis clothed genitals several times in amarzer simulating sexual

Detective Town was zpproached by 2 second dancer, Shudelion Denise Gant, who 2lso
rerformed a table dance forhim. Ms. Gant pulled Derective Town's head into her breasts, slid her
body down his, and, while on hier knses between his legs, rubbed her chest 2od stomach against his
clothed genitals, Shealso performed reanvard and forward thrusting motions efherclothed bunocks
and genitals against his clothed genitals, making contact with his clothed ganitals. Detactive Town
wazs of the opinion thai the dancer’s iatent wes to sexvally arouse him, ‘

it Testimony of Detective Timothy Prokoff Regardizg Events of July 16,
1998

Detective Timothy Prokeff, DPD, observed the table dances performied by Ms. Besio and
Ms. Gant for Detective Town. Detective ProkofT obssrved that both dancs, dusing the courss of
their table dances, made repeated contact with Detective Town's clothed g2nitals,

Detective Prokoff, also testified that a dancer, Nicole Susan Chezk, s22ted harselfon his lap
znd offered to perform a table dance. He agreed, whereby Ms. Cheek rubtzd her buttocks against
his clotzed geaiials simulaling sexual intercourse, and also ribbed her knzes and shin against his
clothed genitals. Based on the duration, frequency, end manner of contact, Datective Prokoff was
of the opinion that the dancer intendad to sexually arouss him.

Approximately 15-20 minuies later another dancer, Lyan Elizabet™ Howell, szt in Datective
Proleff’s lap, siraddling him face-to-face, and ¢offered to perform atable danze, He cgreed, stwhich
time Ms. Howell rubbed her buttocks, knees, shin, ankle, end veginal zrea against his clothed
genitals. Because of the duration of the contact with his clothed genstals, Deteetive Prokofl was of

the opinion that the contact was not incidental and thet the dancer iniendad 1o sexually arouse him.
iii.  Testimony of Officer Frank Plaster Regarding Events of August13,199¢8

Officer Frank Plaster, who at the time of this event was 2 vice daiective with tee DPD,
testified that he and Detective Ronald Catlin entered Respondent’s establzament the afiemoon of

[}

August 13, 1998, While seaied at 2 table, Detective Plaster was approacrt:d by a dancer, Dawn M.

1

Detective Prokoff’s tastimony at this hearing ceme from his deposiiza. Pages 89-100 of his
deposition were offered into evidence as Petitioner’s Exhibit No. 7. Thisportier. oThisd=position sstunony
does not indicate the ate on which these events occurred. However, his tmzsmony shows that he and
Detective Town ¢ntered Respondent’s establishment together and that hz observed Ms, Gant and Ms. Besio
perform table dances for Detective Town. This sufficiently correlates with Deizciive Town's t2stimony 2
conclude that Detective Prokeft was testifying concerning the events of July 1€, 1998,



Schwalen, who performaed a table dance for him. During the course of the danse, she ground her
clothed genitals against his clothed genitals thres or four times, and rubbed ber breasts in his face.
Given the duration of the contacts with his clothed genitals, Officer Plaster opined that the contact
v/25 not accidental and that the dancer intended to sexually arouse him.

Approximately 20-30 minutes later, another dancer, Daun Michelle Callaway, also
performed 2 table dance for the Officer Plastar. Ms, Callaway rubbed her clotaed grzitals againgt

his clothed genitals three or four times, and rubbed her breasts in his face. In his opinion, her intent
was to sexually arouse ham.

iv. Testimony of Detective Ronald DL Catlin Regardiag Events of August
13,1998

Detective Ronald Catlin, 2 DPD vice datective, testified that he anz Officer Plaster entered
Respondent’s establishment on the afiemoon of August 13, 1998. They were s2ated 2t a tzbla when
adancer, Geralyn Sue Hakert, performed a table dance for Detective Catlin. Ms. Hakert rubbed her
breasts in his face, straddled him, simulated sexuzl intercourse, and rubbed her breasts and face
against his clothed genitels. She also backed up to him and rubbed her buttocks against his clothed
genitals. In his opinion, the contact was not accidental, and was intended t5 sexuazlly arous2 him.

A second dancer, Stephanie Gail Seefluth, also performed a table dznce for Datective Catlin,
during which she rubbed her breasts, buttocks, and the top of her head 2gai=si his clothed genitals.
In his opinion, the contaet was not accidental, and was intended to sexually arouse him.

Y. Testimony of Officer David Tremain Regarding Events of April §,2000

Officer David Tremain, 2 DPD vice officer, testified that he was in Respondent’s
establishment on April 8, 2000, and purchased a table dance from a danesr, Julia Rosalba Alfaro.
Ms Alfaro stood on the chair, with har feet on the outside of the chalr, and pushed her gznitals into
his face. She then slid down his body, rubbing her breasts in his face a5 she went. She 2lso spread
his legs, kneeled in front of him, and rubbed her forehead against his clothzd genitels. Inaddition,
she presented her buttocks to him, grinding them into his clothed genitals. [n his opinion, the
dancer’s contact with his clothed genitals was intended to sexually arousc him.

b. Soliciting Customer to Buy Drinks for Consumption by Respondent’s Employez

Detective Doyle Furr, 2 DPD vice detective, testified that on August 3, 1989, he was iz
Respondent’s establishmentseated at a table when a waitresses, Ms. Rios, asked him ifhe would bux
a drink for one of the dancers on stage because it was the dancer’s first night and she was having &
rough time. Deteclive Furr said he did not know what the dancer was drinking, wharzupon Ms. Ries
talked to the dancer and returned to Detective Furm, telling him the dancer was driz\dng Budweiszr
Detective Furr agreed to buy the dancer a beer. The waitress returnad with the beer, set it beside toe
stage where the dancer was performing, and collected the money for the beer from Detective Fur.
The dancer drank part of the beer while dancing, and then, after the dance, seated herself at Datective
Furr's table, thanked him for the beer, and finished drinking it there.



c. Failure to Report Breach of Peace

i. Testimony of Officer Robert Blanco Regarding Evzats of June 50,1598

Officer Robett Blenco, DPD, testified that oo June 30, 1998, t= was dispatchad to
Respondent’s establishmeat because a dancer, Netiie King, reported an zssault. She informed
Ofnzer Blanco that she and another dancer had become involved ina physice! struggle, 2nd that the
bartender had grabbed Ms King around the neck and dragged her cut of Respondent's

establishment. "The officer prepared an offensz report based on this complai-:, Respondent ¢id not
report this evant to the Commission.

ii. Testimony of Officer David Salomon Regarding Events ¢f October 27,
195¢

Officer David Salomon, DPD, testified that oa October 27, 1999, k2 was fleggad down o2
Greenville Avenue and informed by a citizen witness that a fight had occurred in Respondent’s
parking lot. Upon investigation the officer determined that a patron ofReszoadent’s establishment
had been evicted fom the establishment, was angry over his eviction, and that when the victim
attempied to calm him down, the patron hit the vietim in the face, brezking the victim's nos=.
Respondeat did not report this event to the Commission.

iii. Testimony of Officer Marissa Lynn Hawley Regarding Events of
QOctober 28, 1999

Officer Marissa Lynn Hawley, DPD, testified that on the evening of October 2§, 1999, she
was informed by e complainant that th= cornplainant, while working at Reszondent’s establishmest,
was hit in the head by glass mug thrown aczoss the room. The injury reqcirad stitches. The person
suspected of throwing the mug left his name with Respondent beforz leaving Respendent’s
establishment. Respondent did not report this event to the Commission.

d. Respondent’s Violation History

In addition to the DPD allegations, Staff presented the record of cisciplinary achions taken
by Petitioner against Respondent for Respondent’s past violations. Stai7 ergued tbat Respondent’s
history ofprior violations, whencoupled with the present allegations, show that Respendeatis either
unable or unwilling to operate its premisss in a manner consisten! wik the Cods requirements.
Respondent’s past disciplinary actions show that on April 26, 1993, Reszondent egreed to 2 ten-day
suspension or $1,500.00 civil penzity for employing 2 minor and for allowing an ictoxicatsd
employes on the premises. On March 29, 1996, Respondent agre:=d 0 & sevea-cay suspsnsion of
2 $1,050.00 civil penalty for permitting solicitation of drinks by an exployee and for allowing en
intoxicated employee on Respondent’s premises. On May §, 1998, Reszondent egreed to a 45-day
suspansion or 2 $6,750.00 civi! penelty for three separate violations of fzling to report 2 breach of
the peace on Respondent's premises; four separate violations of engaginz in or permitting conduct
on the premises which was lewd, immoral, or offensive to public decenty, to wit: engaging in acts



of sexual contact with the intent to arouse or gratify sexual desires; ons violation of soliciting
customers to buy drinks for Respondent’s employee; and one violation of s2lling alcohol &t 2 time
prohibited by the Texas Alcoholic Beverage Code. And, on September 11, 1932, Respondent zgread
to 2 two-day suspension or a $300.00 civil penalty for failing to report a breech of the peace, The
repeated nature of the violations, according to Staff, is evidence that suspensions and civil penalties
have been ineffective in convincing Respondent to correct its on-comg problems, and that canceling
Respondent’s permits is therefore the most appropriate discipline in this cas:.

2. Respondent’s Evidence and Contentions

a. Credibility of Witnesses/Untrue Allegations

Respondent first argues that Petitioner's allegations are untnie 2nd -2

Tits \u”‘ﬁCSSEb L2 oot
cradible.

Respondent contends that certain leaders in the Dallas city govermment (hereinafier “the
City’") have spent years engaged in a concerted effort to force Respondent to either close down or
move 1o 2 location the City deemns more appropriate for Respondent’s kind of business. Steven
Craft, Respondent’s vice president, testifiad tha: the City has long bz:a opposad to topless
entertzainment in general, and to Respondent's establishment in particular, bzcause Respondent, due
to its location, 15 designated by the City as a nonconforming elcohol beverszz establishment (Resp.
Ex. RR).? The City, Respondent contends, is attempting to pressure it t move from its current
nonconforming lecation to a location approved by the City for sexueaily oriented businesses.
Respondent’s problems with toe City, according to . Crefi, are there ore 2 rasultofboth the naturs
of its entertainment and the location of its estzblisarneat (Vol. I, p. 670).

Respondent zrgues that because the City is opposed to Responcani's business, and tha!
because the police officers who testified at the hearing are city employees, that ta2 police officers,
are, therefore, also apposad to Respondent’s business, and that their testimeny, being influsnced and
motivated by the City's opposition, is not credible.

Shundelion Gant, a dancer at Respondent's establishment, also chzllenged the credibility of
Petitioner’s witnesses by contradicting Detective Town's descrintioz of the table dance she
performed for him. She testified that she did not rub or grind her buttocks and genitals against his

clothed genitals, that she did not perform 2 'body slids” by rubbing her body against his, and the:
she did not intend to sexually arouse him,

In fact, according to Ms. Gant, dancing in the manner alleged by D2:ective Town would have
been in violation of Respondent’s policies and have resulied in her beicg fired. She testiied tha:
Respondent has signs posted in the dressing room informing dancers that iswd dancing is prohibited,

2

The record is not clear concerning why, exactly, Respondent is dzsiznated 235 a noasenforrning
estzblishment; whether it is due to Respondent’s proximity to 2 church, a schad!, or for some oiney reason.



end thal ti: employmeat of darcers who violate this rule is subject to termi=asion.

Furthermore, Ms. Gant testified that Respondent also prohibits érink solicitation on its
premises. Resnondcm has signs posted in the dressing room informing dancess not to solicit drinks,
and siating that their employment is subject to terminztion for violating this rule.

Massoud Asiaban, who worked as 2 manager 2t Respondent’s esta3lishmen: in 1958 and
1999, further testified that, during the time b2 was employed by Respondent, waitressas and dancers
who violated the drink solicitation and lewd dancing prohibitions were sesi=st to terminztion.

b. Discriminatory/Selective Enforcement

Respondent next argues that even if some of Petitionsr’s allegations zre true, tae violations
werz discovered as 2 result of improper discriminatory enforcement against Respondent.
Respondent alleges that the City has subjscted it to greater scruliny thzz it has other topless

establishments because the City wantsto forceRespondentio move fom itz present conconforming
location, either by making it relocate or by driving it out of business.

The City first attempied 1o force nonconforming establishments, like Respondent’s, to
clocate by passing ordinances that requirad dancers at these nonconformirng establishments to wear
bikini tops, However, the City’s ordinances were challenged and found unzonstitutionzl. Whanthis
effort failed, the City then, according to Mr. Crafi, yesorted to harassmment technigues, using the
police to conduct raids and investigations designed solely to intimidate t-2 employees, disrupt ths
operation of its business, and to ﬁw.nten away patrons. -

Suchtactics,however, were not used against similer establishment: located in areas of Dallas
deemed acceptable by the City for this kind of business. Gentlemen’s ciu5s locatad in those arees
were not subject to this degree of heightened scrutiny,

By using this unfzir discriminatory enforcement against Respondezt, the Cit; y has stiempted
to generate evidence of violations to give to the Commission, that caz be used for disciplining
Respondent. In other words, the City, according to Respondent, is now using the Commission to
do what the City hes tried, but failed, to do for years: make Respondani reloceie or putit out of
business. The Commission, Respondent argues,hhsnowb come z party tatne City's discriminatory
actions by using the evidence and testimony provided by the City to brinz this ecforcemant action
against Respondent.

This discriminatory enforcement, Respond ent areues, violates tae United States Constirution.
Any suspension or revocation of Respondent’s liquor permits, o, for thit matter, even = monetary
fine, would, according to Respondent, have a chilling efiect on Respondsat’s ability to engege iniis
First and Fourteenth Amendment rights of freedom of expression. [a fast, as Mr. Craft specifically
testified, if Respondent loses its liquor license, it will be forced to clos: (Vol I, p.424-425).
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Respondent also argues that even if some of Petitioner’s allegations are true, the acts that
formed the basis for the complaints were performed by individuals who were neither agents nor
representatives of Respondent. Respondent did not know and certainly did re: consent to any illegal
acts, and if such acts, in fact, occurred on Respondent’s premises, they weze dane in direct violation
of Respondent’s policies. Respondant should therefore not be held 2ccourtzble for ths actions of
1ts employess.

V. ANALYSIS
1. Credibility of Witnesses/Untrue Allegations
a. Lewd, Immoral, or Qffensive Conduct

Respondent argued that none of the nine Dallas Police Depariment officers who testifiad at
tne hearing should be considered credible because they were employad by iz city of Dallas. Since
the city of Dallas is opposed to Respondent’s business, so too, Respondznt argued, were these
officers. It is Respondent’s contention that this opposition by the City caused these o Feers to
fabricate the accouriz of the violations, falsify police reporis, file false criminal complaints, and
perjure themselves at the hearing in this maker.

As fundamental and long-standing 2s this dispute between the City ead Respondentmay be,
the evidence does not show that the police officers in this matter engaged in a wholeszle effart to
manufacture false evidence or defraud this legal proceeding. The record dses not support 2 finding
that the animus that may exist between the City and Respondent can bz nghtly imputed to thess
officers. Respondent’s assertions to the contrary, the credibility of Petitianer’s witnesses has not

s2n impeached.

However, the credibility of some of Respondent's witnesszs may be called into question,
Ms. Gant, a dancer 2t Respondent’s establishment, testified that she did cot perform a lewd dance
as described by Detective Town. However, this particular ¢ancer is still employed by Respondent,
giving her a financial interest in the outcome of this case. Any disciplice effecting Respoadent’s
perrits, would, possibly, have the potential for negatively effecting her &ility to earn an income.

Respondent also offered the testimony of Massoud Asieban, & past flocr manager. M.
Asizban, while working in his capacity 2s amanager, was responsible for insuring that lewd dancing
did not occur on the premises. He testified that he was aware of no lewd dancing in Reszondent’s
establishment. However, given hisresponsibilities as floor manager, 1o testify otherwise would havs
bean admitting that he had failed to do his job properly. His tesimony may, therefors, be seli-
serving.

Respondent’s most credible witness was its vice president, Stzven CreR. Alhough be
obviously has a financial interest in the outcome of this matter, there is no reason to question his

description of Respondent’s on-going difficulties with thecity, no- any r2ason to doubt that he takes

Q
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great pains in his professional capacity to insure that activities occurring 03 Respondent’s premises
ere all within the appropriate laws.

However, he could not testify concerning the particular facts of this czs2. He did not abserve
the specific dances in question, and could not testify to what actually happened (Vol. OT, p. 641),
Although, as a matter of policy, dancers are not allowed to engage in the ects described by the
officers, such dances could have occurred according to Mr. Asiaban (Vol [T, p. 543), and, in faet,

did occur according to Ms. Gant (Vol. III, p. 682), despite Respondent’s exaress protibitons and
best efforts to the contrary.

resented

y Pelitionsr’s withesses conzerning lewd dancing violations observed by the DPD officers.

Pziitioner has therefore shown, by a prepondarance of the evidencs, that tz5e danzes as described

by the police officers occurred on Respondent’s premises. These table znces constitute sexual
contact,” 2ad are therefors lewd or vulgar entertainment or azts.

Accordingly, the evidence presented by Respondent failed 10 rebui thi2 testimony press

b. Soliciting Customer to Buy Drinks for Consumption by Respondent’s Employee

M. Asiaban testified izt he wasthemanageron duety whenRespondant’s waizess alleged!ly
solicited Detective Furr to purchase a drink for 2 dancer. When Detective Futinformed him ofthis
allezation, he immedictely sought out the wairess in question and had Daisctive Furr confront her
with the complaint. She denied the allegation. Mr. Asiaban further testifed the waitress then
resigned, eltbher that night or the next, becauss she kngw sh2 was going to &2 fired. The dancer for
vham the doarkowas solisitzd, and who likzwiss denied thez 2llegation, was fired,

The factual accounts given by the waliress and dancer, as releyed by Mr. Asizban, and the
factual account given by Detective Fur, are mutuzlly exclusive. Assuch, Tz decision in this matier
turns, in large part, upon the credibility of the witnesses.

In this instance, Detective Furr testified personally, during which ks demeanor and conduct
were subject to assessment for credibility. The waitress and the dancer, however, did not appear at
the hearing and did not testify. Although Mr. Asizban testified concerzing their reactions to the
allegations, that is not particularly helpful in judging credibility. To judge the credibility of 2
witness, it is necessary that the witness b= present. Detective Furr’s crecidility as 2 witnzss coulé
be judged. Theirs, because they did not testify, could not. Dsiective Fur’s comportment 2nd
demeanor support 2 finding that his testimony was credible. There is no comparable evideace inthe
record to support 2 finding that Responden:’s waitress and dancer were czzdible.

See Bvrum v. State, 762 5.W. 2d 683 (Tex. App. — Houston [14° Disz] 1988), where atadle dancer
who spread her customner’s |egs apart and rubbed her bare thighs and buriocks zzzinst his genitals was found
10 have engazed in sexual contact as defined in TEX. PENAL CODE ANN. § Z1.01(2) (Vernon 2030) and &s
proscribed by TEX. PENAL CODE ANN. § 21.07 (Vernon 2000).



Respondent has, therefore, failed to show that Petitioner's witness was not credibls, znd has
likewise failed to produce sufficient evidence to rebut Petitioner’s zllecations. Petitioner has
therefore shown, by a preponderance of the evidence, that Respoadent's employse solicited

Dztective Furr to buy 2 drink for consumption by an employee of Respondezt. This constitutes =
violation of the Cods.’

c. Failure to Report Breach of Peace

The termn "breach of the peace” is not statutorily definzd. However, the Coun of Crimina!
Appzals has approved the following definition:

The term "breach of the peace” is generic, and includes all violations of the public paace or
order, or decorum; in other words, it signifies the offsnse of distursi=g the public peace or
tranquility enjoyed by the citizens of 2 cornumuaity; a disturbance ofiza public tanquility by
any act or conduct inciting to violence or teading to provoke or excite others to brazk the
peace; a disturbance of public order by an act of viclence, or by azy act likely to producs
violence, or which, by causing consternation and alarm disturbs the peace and quies of the
community. By "peace,” 25 used in this connection, is meant the treaquility enjoysd by the

. citizens of 2 municipality or 2 community where goed order reigns among its rembers.
Breach of the peace is a common-law offense. ...

The offense may consist of acts of public rurbulense or indecerim in violation of the
common peace and quiet, ofan invesion of the security and protectizs which the laws afford
to every citizen, or of suts suth 23 tend 1o exciie violea! resdnimazl or to provoke o excie
nthers o bresk the oeace, Actual or threatzped violence is an essszial elemant of 2 breach
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Woods v. State, 152 Tex. Crimn. 338, 213 §.W.2d 685,687 {Tex. Cnm. Azp. 1948).

In other words, to be 2 breech of the peace the act complained of miust be one whick disturbs
or threatens to disturb the tranquillity enjoyed by the citizens. See Head v. State, 131 Tex. Crim. 96,
96 §.W.2d 581, 983 (Tex. Crim. App. 1936); Ross v. State, 802 5.W.2¢ 508, 314-15 (Tex. App.
Dallas 1990, no pet.); Andrade v. State, 6 S.W.3d 584 (Tex.App.-Houstoz[14th Dist.] 1959

-

The acts that occurred on Respondent’s premises that precipitatzd the calls for assistance

from DPD, and concerning which the DPD officers testified in the Instan: case, constitute breaches
of the peace.

There is no dispute concerning whether Respondent notified the Cemmnission ofthe breaches
of the peace. Mr. Craft testified that Respondent did not report the brez:hes of the peace becauss
Respondent's management was not aware they had occwred (Vol. ITL, p. £12-613), and t2cause h

iy

T
-l
Ll

See Bruce v. State, 743 §.W.2d 313 (Tex. App. - Houston [14% Dist] 1537) where solicinng
in the manner alleged hetein constituted a violation of TEX ALCO. Bev, CODE AN, § 104,01(4),
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was not aware that breaches of this nature had to be reported (Vol I, p. 615). Had he known, he
would have reported them (Vol. ITL, p. 617).

Respondent has 2 statutory obligation to supervise its premises. It is resporsible to both
know and report breaches of the peace. To allow a perraittes to avoid this obhganohb) claiming
it was not aware of the breaches would merely encourage pﬂmttees to culuvzte ignorance of such
zcts. This is not censistent with the l2gisletive intent that requires perminsss to know what is
Lappening on their premises, and this stzutory requirement maynot be avoidsd by merely asserting
izorance of the acts occurring therein,

.....

paace occu-\.d on Rown;en{ s prm?s, e_nd that Respoxmu fl.mled 10 1 :O'npu} repo-t thcse
breaches of the peace to the Commission.

2. Discriminatory/Selective Enforcement

The defense of discriminatory enforcement is based on the constitutiszal guarantee of equal
protection under the law. U.S. Const. amend. XIV, §§ 2; Tex. Const. art. I, §£ 3; see generally Yick
Vo, Hapkins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886). Though the defense originated
in the context of criminal prosecutions, the governing principles also apply to civil procesdings
involving state agencies. See Rzilroad Commission v. Shell Oil Co., 133 Tex. 63, 71-76, 161
S\W.2d 1022, 1025-28 (1942); Colorado River W, Rv. v. Texas & New Grieans R.R. Ce., 2383
S.W.2d 788, 778-77 (Tex.Civ.App — Austiz 1933, writrel’d nre)

To esiablish 2 claim of discrininatory enforcament, Respondant mus: first show that it has
been singled out for prosecution while others similarly situated and commiting the same acts have
po’. See United States v. Rice, 659 F.2d 524, 526 (5th Cir.1981); Wolf~. S:ate, 661 S.W.2¢ 765,
766 (Tex.App.--Fort Worth 1983, vwritrefd nr.e). I1isnotsufficient, however, to show that the Jaw
has been enforced 2gzinst some and not others. Respoadent must also show tzai the governmant has
purposefully discriminatsd on the basis of such impermissible considerations asrace, rzligion, or the
desire to prevent the exercise of constitutional rights. See Rice, 659 F.2d 21 526; Woli, 661 S.3W.2d
at 766; see also Super-X Drues of Texas. In¢. v. Statg, 505 S.W.2d 333, 336 (Tex.Civ. App.--
Houston [14th Dist.] 1974, no writ).

“Thecomplexity of regulatory enforcementrequires thatastate agency retainbroad discretion
in carrying out its statutory functions. Seze Hackler v. Chaney, 470 U.S. 821, 831, 105 5.Ct. 1649,
1655, 84 L.Ed.2d 714 (1985). Thus, a discriminatory purposs is never presumed; reiher, the party
asserting the defense of discriminatory enforcement must show a ¢lear teztional discrimination in

enforcernent ofthe statute. See 8.5, Kresge Co. v, State, 546 S.W.2d 928, 930 (Tex.Civ.App.--Dalles
1977, writrefd n.r.e.).

The burden is on Respondent in the instant case to show that the Commission has clearly and
intentionally discriminated against Respondent by singling Respondent ou: for disciplinary action
while not pursuing others similarly situated aad committing the same acts. This would, at the very
|2ast, require a showiing that (1) other establishments were committing the same acts and (2) that the
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Commission was not investigating those other establishments.

The evidence, however, is to the contrary. Mr. Craft testified that he bzd rarely been iasida
any other gentlemen’s clubs in Dalles County during the Jast four years and k22 not personally seen
any lewd dancing in any other topless gentlemen’s club during this four yea: peried (Vol. T, p.
654). This does not support the contention that other establishments were commithing the sams acts
(such as lewd dancing) as Respondent. On the contrary, it shows, first, tha: Respondant does not
know whether other estzblishments were committing the same infractions, since Mr. Crefthad rarely
tesn tnside any other establishments in years, and, second, that on those oz2asions when hs was
present, he saw no violations. This supports the coatention that any zrparent differemce in
enforcement between Respondent and other establishments (if, in fact, there was a difz’arence) Was
most likely caused by violations oceurring in Respondent’s establishment (such es lewd dzacing)
that were not occwrring in othar establishments.

Furthetmore, Mr. Craft also testified that he was aware of undzrcover operations copductad
by the Commission and/or DPD which targeted gentlemen's clubs, and which, in faet, found
violations in at least three of those locations.” This testimony does not support the contention that
the City was singling out Respondent, or that it was ignoring other establishrments, On the contrary,
this testimony supports the contention that investigations were being carrizé out by DPD in many
establishments, even the gentlemen'’s clubs that Respondent argued were bzing subjected 1o lower
scrutiny, and that violations in those establishments were being reportad.

In eddition, Mr. Craft testified that Respondent was not the subjsct of a5 much politcal
opposition as other locations, and that the focus of the City's enforcemeant ex:ation during this time

3

tis unclear from his testimony whether Mr, Craf wasrefeming to TABC tndercoveragents 0t DPD
undercover agents. He specifically states that TABC egents conducizd the iavestigations and found
violations (Vol. II, p. 412, lines 7-16), but then states that the violations were fouzd in esizblishments that
TABC agents had just investigated the week before, in which no violations hac been found, and that the
violaticns were instead discovered by DPD agents (Vol. [T, p. 412, lines 20-24). However, for pizposes of
this decision, it does not matter whether the violations were found by TABC or DPD, since, in this case,
TABC is relying upon tuvestigations conducted by DPD.

6

Mr. Craft testified a5 follows (Vol I, p.428-430):

Q. Now, The Fare hasa’t been the subject of as much, 2gain, poliricel 72al as soms of the othr
locations?

A No, sir. We probably created that cursetf,

Q. And what do you mean by you created that heat yoursei{?

Well, the original target was the Bachman Lake/Northwest Highway ar2:, and we . brougit that up
in court to the ...Judge, they’re targeting this one are2. And I've never 2zcused tie City of Dalles
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was directed primarily towards establishments in the Bachman Lake area, not Respondeaat’s area.”

In 1997, according to Respondent, the City was focusing its regulztory atiention on the
Bachmean Lake/Northwest Highway area. This is not where Respond ntis located. To the exiatn:
that Respondent subsequently attracted the City's atiention, it was due to the City widering its
regulatory scope to include other parts of Dallas, This does not support Respondent's contentdon
that it svas singled out and treated differently than other establishments. On the contzary, the
evidence shows that Respondent’s location was not originally a target at 21l and that violations
found by DPD at Respondent’s location, including the lewd dancing wo‘mm.s m 1998, were

discovered duting a time whan Respondent’s EStc_thble‘“"lt w3 just one of many locations

s being
investigated by the City.

as being stupid. They're smart, They’re int2ligznt. Thcy they spread that out. They went all
over the city after we mada that challange, so that's what I mean we prosedly ereetad it

EE 8]

Q. Now, ... that led to the, Hey, well, they’re still not going after the Men's Clubs and The Lodges and
the Cabarets of the world. Did they do something about that too recently here?

Al Sure, Thenthey started going after The Lodgs. They starizd going afier Dzllas Gentlemen’s Club...
But more specifically, they went afier Cabarat Royele.

Q. ...Jooking at some records is January of ‘97 ... e firsi tima 0o e liguar task force of the Dalles
Police Depariment visited Cazbaret Royale...?
o
A Yes,

"Mr. Craft’s testimony is 2s foliows (Vol II, p.333):

Q. Now, let’s go back in time to 1997
5
Q. What was — the people who wanted you closed, the morzl groups and things, were they happy o
upset at that time?
A They were upsat.
Q What part of town drew the primary focus? Wes it Gresaville Avenue where the Fare is located?
A No, sir. It was the Bachman Lake/Northwest Highway area.
Q. Okay. So the Fare wasn't really the focus of the irc of the groups at tha: ime?

A No. Tt was definitely not the focal point.
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Respondent finally argues that it should not be held accountabls {5 aztions commitiad by
its employees because Respondenit’s management did not know aboutor concoze any illegala

clions,
and, in fact, that such actions were 1t direct viclation of Respondent’s policies and procedur

T2s.

Al

However, it1s not necessary for Respoadent to be aware of violations to nonetneless k2 hald
lizble for them.

Two of the relevant st..n.tory provisions (TEX ALCO. BEV. CobpEg ANy § 102.01(4) and (6)
(Vernon 2000)) do not require a showing of actual knowledgs by Resvp at; just 2 showing that

Resnondant “permitted” the proscribed behavior on its premises.?

The coatrolling case defining “permitted’ in alcohol licensing martzrs is Wishnow v, Texas
Alcoholic Beverage Commission, 757 S.W.2d 404 (Tex.App. — Houstos [14™ Dist.] 1988, wris
denied). Inthat case, the appellant argued that he could not see and did no: know that the prohibited
conduct was occurring and therefore could not be hzld to have "permitted” it.

The court, however, stated that the proper test for determining wheiher a permittee
"permitted” certain conduct is not his acteal observation or knowledge of the violztions but rather
whether he “kmew or should have known™ of the violations.

In the instant case, if Respo::riant did not actually kmow about the employees’ actions, it
certzinly should have known. The tasiimony emphasized tae strict control Respondent exerted over
the establishment and operation of the business. Nizzzgem, VA0 caTy two-vway 122108, work at the
front door and on the floor to monitor what is going on; the disc jockey isresponsible for odserving
what is happening on the floor; wait staff and dancers have a responsibility to not only mozitor the
zctions of the patrons, but to monitor tae actions of each other; and an employee may be fired, not
only for committing improper acts, but for failing to report 1.rrmrop..l acis comumitied oy f“llou
employees. In addition, the main floor of Respondens’s establishunent i1s opzn and observ gble: there
are no hidden areas outside the view of management. The table dances and drink solizitation,
therefore, occurred in areas visible to Respondent’s staff and management.

In addition, since the stated purpose of Respondent’s estzblishment is sexually orisnted,
Respondent is charged with notice of the potential for the type of sexuz! aztivity reporizd by the
DPD officers. Any assertion by Respondent that its management dil not sez the aztval acts
complained of is, therefore, “no defense at all.” See Wishoow, at 209410,

Assuch, the evidence shows tazt Respondent knew or should have ‘mown that tabizdancing
QCCWITIng on its premises was in violation of the Code, tat Respondent therefore permitied e

&4

Pursuant to TEX ALCO. BEV. CODE ANN, § 104.01(4) end (6) (Verno= 2000), 1t1s 2 _
violation to “permit” conduct such as “solicitation of any person to buy drins for coasurmptian by the
retailer or any of his employees™ or “lewd or vulgar entertainment or acts.”
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improper table dancing to be performed on its premises, that Respondent knew or should have
knownits employce solicited a patron to purchase a drink to be consumed by z-other employee, that
Respondent therefore permitted its employee to solicit 2 patron to purchass a d-ink for consumption

by an employee, and that RCSpOud”Dt failed to report breaches of the paace to ths Commission that
occurred on Respondent’s premises.

VI. RECOMMENDATION

Based on Respondent’s history ofpast violations, the number of violzZans thzt were prov

by a prepoaderance of the evidence, and the fzct that despite being discipline? for simiiar '\’10137703.3

in the past the same violations continus to oceur, itis the ALY's recommendztion that Respondant’s
permits be cancelad.

VII. FINDINGS OF FACT

1 All partiesreceived notice of the hearing, all parties appeared atthe hezring, and no cbjection
was mads to jurisdiction, venue, or notice.

2. Respondent, Allen-Burch Inc., db/a The Fare, 5030 Greenville Aver:z, Dallas, Texas, holds
Mixed Beverazs Penmis, VB-234651 and mix=d Beveraze Lat2 Hous Permit, LB-234652.
LEWD DANCING

L

On July 16, 1998, Brandy Louise Besio was employed as a czmcer'in Respondent’s
establishment

a. She performed a table dance for Detective Daniel Town, Dzlizs Police Deparunent,
inwhich she pulled Detzctive Town’s head into her breasts; stzddled his leg; ground
her clothed genitals and buttocks against his clothed geniizls several times in a
manner simulating sexual intercourse; and slid her body casm between his legs,
rubbing the top of her head and her left knee against his clozzd genials.

b. Her actions were done with the intent to arouse or gratify Gie Detective’s sexual
desire.

c. Her conduct occurred in a public place where others could sz: and be offenced by the
conduct.

d Her conduct was observable by Respondent’s managemen:.

_J;

On July 16, 1998, Shudelion Denise Gant was employed as a czacer iz Respondent’s
establishment.

e She performed e table dance for Detective Town in Wwhich she pulled Detective
Town’s head into her breasts; performed reanvard and forwzd thrusiing motions of
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erclathed buttocks and genitals against his clothed gemtals maxing contact with his
clotned genitals; slid het body down his; and, while on her knees between his legs,
rubbed her chest a1d stomach against his clothed genitals.

b. Her actions were done with the intent to arouse or gratify tzz Detective’s sexual
desire.

@ Her conduct occurred in a public place where others could sez znd be offended by the
conduct.

d. Her conduct was observable by Respondent’s management.

On July 16, 1998, Nicole Susan Chsek was employed as a dzncer in Respondant’s

establishment.

a.

d.

On July 16, 1998, Lynn Elizabeth Howell was employed &s a czncer in Respozdent’s
establishment.

a.

d.

She performed a table dance for Detective Prokoff, Dallas Police Department, in
which she rubbed her buttocks against his clothed genitals simulating sexual
intercourse, and rubbed her knses and shin against his clothzd genitals.

i

Her actions were dong with the intent to arouse or gratify the Detective’s sexual
desire.

Her conduct occurred in 2 public place where others could sez 2ad be offended by the
conduct.

Her conduct was observable by Respondent’s managemect.

=

She performed a table dance for Detective Prokoff in which she rubbed her butiocks,
knees, shin, ankle, and vaginal area against his clothed genitals,

Her actions were don= with the 1['lt€"lt to arouse or gratify tie Detective’s sexua)
desire.

Her conduct occurred in a public place where others could sz :nd be offendzd by the
conduct.

Her conduct was observable by Respondent’s managemer

On August 13, 1998, Dawn M. Schwalen was employed 25 & czacer in Respondsnt’s
establishment.

a.

She performed a table dance for Detective Frank Plaster, Dzllas Police Department,
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10.

d.

in which she ground her clothed genitals against his cloths¢ genitals three or four
times, and rubbad her breasts in his fzce.

Her actions were done with the intent to arouse or gratify t=2 Detectiva's sexual
desire.

Her conduct occurred in 2 public place where others could se¢ end be offznded by the
conduct.

Her conduct was observable by Respozdent’s management

On August 13, 1998, Dawn Michelle Callaway, was employed as a ¢zncer in Respondzant's
establishment.

-1
.

She performed a table dance for Detective Plaster in which =2 rubbed her clothed

genitals against his clothed genitals three or four times, and rubbed her breasts in his
face.

Her actions were done with tae intent to arouse or gratify tie Detective’s saxual
desire.

Her conduct occurred in 2 public place where others could sez zad be offended by the
conduct.

Iizrconduct was observable by Respondent’s managemen:.

On August 13, 1998, Geralyn Sue Hakert, was cmployed s a czncer in Kespondent's
establishment.

2.

d.

She performed a tabls dance for Detective Ronald Catlin, D:ilas Police Department
in which she rubbed her breasts in his face; backed up to him zad rubbed herbuttocks
against his clothed genitals; and rubbed her breasts and f{zte against his clothed
genitals.

Her actions were dons with the intent to arouse or gratify e Detective’s sexual
desire.

Her conduct occurred in a public place where others could s2: and be offend=d by the
conduct.

Respondent’s management could have observed her condu:t.

On August 13, 1998, Stephanie Gail Seefluth was employed as e ¢ancer in Respondent’s
establishment.
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11. On Aprl 8, 2000, Julia Roszlba Alfaro was employed as a
estzblishment.

a.

She performed a table dance for Detective Catlin, Dallas Police Department, during

. which she rubbed her breasts, buttocks, and the top of her he2d against his clothed

genitals.

Her actions were done with the intent to arouse or gratify the Detective’s sexual
desire,

Her conduct occurred in a public place where others could s2z zand be offended by the
conduct.

Her conduct was observable by Respondent’s management.

a cdzncer in Respoadent’s

She performed a table dance for Officer David Tremazin, Dallzs Police Department,
in which she presented her butiocks to him, grinding them izio his clothed genitals;
stood on his chair, with her feet on the outside of the chair, znd pushed her genitals
into his face; slid down his body, rubbing her breasts in his face &s she weat; and
sprezd his lzgs, kneeled in front of him, and rubbed ker forezead agzinst his clothed
genitals,

b. ier actions were dons with the intent to arouss or gratufy ths offices’s sexual desire.
c. Herconductoccwred in & public place where others could ses 2nd be offended by the
conduct.
d. Her conduct was observable by Respondent’s managemern:.
DRINK SOLICITATION
12.  On August 3, 1999, Ms. Rios was employed as a waitress in Respoadent’s establisument.

[
2y

Ms. Rios asked Detective Doyle Furr, a Dallas Police Departrnen: vice dstective, to buy a

drink for one of the dancers. Detective Furr agreed, whereupon Ms Rios delivered a beer to
the dancer and collected the money for the beer from Detective Fu,

BREACH OF THE PEACE

14, On June 30, 1998, Nettie King fought with another dzncer, ead was gabbec around the necx
by a bartendsr and dragged out of Respondent’s esizblishrrent. She reporiad the essault to

Officer Robert Blanco, Dallas Police Department. Respondent dic not regort this event to
the Cormission.

15. On October 27, 1999, a patron of Respondert's esteblishmeat was evicted from
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Respondent’s establishment. While still in Respondent’s parking lo, the patron struck 2

second person in the face, breaking that person’s nose. Respondent dic rot report this event
to the Commission.

On October 28, 1999, an employee of Respondent was hit in the head by glass mug thrown
across the room in Respondent’s establishment. The victim informead Officer Manssa Lynn
Hawley, Dallas Police Department. The person suspected of throwing the mug left his pame

with Respondentbefore leaving Respondent’s establishment. Respondent did notreport this
event to the Commission.

Petitioner instituted disciplinary action against Respond*nt alleging 2t Respondent or its
employess, 2g2nts, or servants, engaged in or permitted conduc tonR,:aondﬂm’spPemis
that was Iehd immoral, or offensive to public decency; that Respondant failed to no“&r}
Petitioner of breaches of the psace on Respondent’s premises; and 3zt Responcent or its
employees, agents, or servants, engaged in soliciting a2 customs:r to buy danks for
consumption by one of Responcant’s employess

The hearing in this matter was held on October 16-18, 2000, at the offiz2s of the State Office
of Administrative Hearings, Dallas, Dallas County, Texas. Texas Alcoholic Beverage
Commission Staff was represented by its attorneys, Dewey Brackin znd Timothy Griffith.
Respondent was represented by Charles Quaid and Eugene Palmer, e7orneys. The record
remained open for recetpt of the parties proposed findings of fact = conclusions of law.
The record was closed on January 5, 2001,

VIII. CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission (Commission) has junisciction over this matter
under TEX. ALCO. BEV. CODE ANN. Subchapter B of ch. 5, §§ 6.01 and 11.61. The State
Office of Administrative Hearings has jurisdiction over all matters related to conducting a
hearing in this proceeding, including the prepwaﬁon of aproposal for dacision with findings
of fact and conclusions of law, under TEX, GOV’T CODE ANN. §2003.021 (Vernon 2000).

Based on Findings of Fact Nos. 3-11, Respondent permitted conduci oz its premises that was

Jewd, immoral, or offensive to public decency, TEX ALCO. BEV. CODE ANN. § 104.01(6)
(Vemnon 2000).

Based on Firdings of Fact Nos. 12-13, Respondent permitted on it~ rremises solicitaton by
Respondent’s employee of a person to purchase drinks for consuzztion by Respondent’s
employee. TEX ALCO. BEV, CODE ANN. § 104.01(4) (Vemon ?.OOL;

Based on Findings of Fact Nos. 14-16, Respondent failed to promptly report to the
Commission breaches of the peace occurring on the permiitee’'s Lcensed premises. TEX
ALco. BEV. CODE ANN. § 11.61(b)(21) (Vernon 2000).

Based on the foregoing Findings and Conclusions, Respondent’s permits should be canceled
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by the Commission.

Signed this f/ day of June, 2001.

jad

JERRY YANHAME N |
ADMISISTRATIVE Lav 10DGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS
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