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O R D E R  

CAME ON FOR CONSIDERATION this 9th day of February 2006, the above-styled and 
numbered cause. 

AAer proper notice'was given, this case was heard by Administrative Law Judge Michelle 
KalIas. The hearin3 convened on October 7, 2005 and adjourned on the same date. The 
Administrative 1-aw Judge made and filed a Proposal For Decision containing Findings of Fact and 
ConcIusions of Law on December 1 3, 2005. This Proposal For Decision (attacked hereto as Exhibit 
'"An), was propel-ly served on all parties who were given an opporhmityto file Exceptions ancl Replies 
as part of the record herein. Exceptions were filed in this cause. 

- The Assistant Administrator of the Texas Alcoholic Beverage Commission, after review and 
due consideration ofthe Proposal for Decision, Transcripts, and Exhibits, adopts the Findings of Fact 
and Conclusions of Law of the Administrative Law Judge, which are contained in the Proposal For 
Decision and incorporates those Findings of Fact and Conclusions of Law into this Order, as if such 
were fbllyset out and separately stated herein. All Proposed Findings of Fact and Conclusions of Law, 
submitted by any party, which are not specifically adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcoholic 
Beverage Comissim, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code 
and 16 TAC 931.1, of tbe Commission Rules, that Respondent's permits and licenses be 
CANCELLED FOR CAUSE. 

This Order will become h a 1  and enforceable on March 2,2006 unless a Motion for 
Rehearing is filed before that date. 

By copy of this Order, service shall be made upon ail partics by facsimile and by mail as 
indicated below. 



SIGNED this 9th day of Febrwary2006. 

On Behalf of the Ad~ninistrator, 

~ w e n e  FOX, Assistant ~dkiidstrator 
I'cxas Alcoholic Beverage Commission 

The Honorable Michelle Kallas 
Administrative Law Judgc 
State Offfce of Administrative Hearings 
VIA FAX (214) 956-8611 

- YEN NGUYEN 
cUb/a J & J SEER &WINE 
RESPONDENT 
6535 Abrams 
Dallas, Texas 7523 1-7207 
V I A  CI\ZrRRR NO, 7001 2510 0000 7274 3182 

R. Keith Walker 
ATTORNEY FOR RESPONDEW 
14001 Cjoldmark Dr., Ste, 140 
Dallas, TX 75240 
VIA FAX (469) 330-8354 

Timathy E. Griffith 
ATTORNEY FOR PETITIONER 
TABC h g a l  Section 

Licensing Division 

Dallas District Off~ce 
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PROPOSAL FOR DECISION 

Tbe TexasNcoho!ic Deverage Commission (TABC) brought this enforcement action against 

Yen Nguyen, d/b/a J & J Beer & Wine .(Respondent), for selling aEcohoI to a minor. The 

Administrative Law Judge (ALS) h d s  .chat TARC proved i t s  case and Respondent's license and 

pennit should he canceled. 

I. JURISDICTPON, NOTICE, AND PROCEDURAL ELISTORY 

TAJ3C has jurisdiction over this matter under TEX. ALCO. BEV. CODE Am. ch. 5, § $ I  1.6 1 ,  

106.03, 6 1.7 1 ,  and 106.13. The Statc Office of Administrative Hearings (SOAH) has jurisdiction 

over all matters relating to conducting a hearing in this proceeding, including the preparation of a 

proposaI for decision with proposed findings of fact and concIusions of law, pursuant to E x .  GOV'T 

CODE A m .  ch. 2003. 

On September 8, 2005, TABC issued its notice of hearing, directed to Respondent. On 

October 7,2005, a hewing convened before SOlW ALJ Michelle Kdlas at 6333 Forest Park Road, 

Suitc 150-A, DalIas, Dal1.w County, Texas. TARC was represented at the hearing by Timothy 

Griffith, TABC Staff Attorney. Respondent was present and represented at the hearing by Keith 

Walker, attorney. The record closed on October 2 1,2005. 

II. DISCUSSION 

A. Applicable Law 

Sections 106.03 and 106.13 of the Texas AAIcohollic Beverage Code control this p r o d i n g .  
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Section 106-1 3 authorizes sanclions if a retailer acts with c r i r n h 1  negligence in seIling an alcoholic 

beverage to a minor. 

A permittee acts with criminal negligence when thc permittee ought to bave been aware of 

a subsfmfial and jus%abte risk that tSle circumstances eKist or the result will occur. The failure to 

perceive the risk must constitute a gross deviation fiom the care that an ordinmy person would 

exercise under the same circumstances. TEX. PENAL CODE ANN $6.03(d) 

8. Evidence 

1. I'ABC's Evidence 

TABC agent Christopher AlSer testified that he received an anonymous complaint regarding 
- 

the sale of alcohol to minors at J & J Beer & Wine. On July 2,2005, Agent Nler observed a dark 

truck (black or peen) with four occupants enter the drive-thru at J & J Jeer & Wine. The driver of 

the vehicle pIaced an orcler with Respondent and drove around to the other side of the building where 

the Respondent provided the afcoholic beverages' to the driver in exchange for an unknown m o u n t  

of cash. The truck then Icft the store. Agent Mler testified that the driver and back seat passenger 

of the truck appeared youthful in nattrre and did not appear to be 2 1 years of %e. 

Agent AUer initiated n stop on the vehicle based on his suspicion that the driver and 

occupants were under 21 and had just purchased alcoholic beverages. All of tbe occupants of the 

vehicle were under 21 y e m  of age? f i e  driver of the truck was identsed as Jose Garcia. Mi. 

Garcia's date of Girth is JltIy 221, 1 984.' Agent Aller testified that none of the occupants of the truck 
- - - 

1 Agent AUer testified that he verified the purchases ;.5 alcoholic kverages based on the packaging and 
labeling. Ageut N e r  also stated tna t  'be horvs, based on past dedings with the store, that all they sell at t h e  store 
is alcoholic bevemges. The alcoholic beverages consisted of  a case of Budweiser, a couple bottles of Boone's F m ,  
and Jello shots. 

2 The =cupants of the tmck were Jose Garcia, age 20; Kyle Uringo, age 1 8; Elmer Quczada, age €9, and 
Rodolfo Bmbnget,  age 118. 

3 TABC Exhibit # 3, T e ~ s  Alcoholic Beverage Commission Voluntary Statement. 
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After being stopped, Mr. Garcia informed Agent Aller that Respondent did not s k  to see his 

identification prior to his purchasing of the alcoholic bevcragm on July 2, 2005. Mr. Garcia 

informed Agcnt Nler that, in the three years he had been purchasing aIcoholic beverages at J & 5 

Beer & Wine, Respondent had never asked to see his identification and, be did not have a fake ID 

because he had never needed one to purchase alcohol at that location. 

Agent AIler rehrnsd to J & J Beer & Wine to speak with Respondent. Agent Aller testified 

that Respondent told him that if she checked a customer's ident*cation and discovcted that the 

cu.qtomer was under 2 1 years of age, the customer would just go down to the next store. 

2. Respondentf s Evidence 

Respondent testifid that she has owned J Rc J Beer & Wine for seven years. During the 

duration of her ownership, her policy regarding the checking of identifications is to check h e  

identification of a11 customers until such time as the customer is recognized. Once Respondent, or 

her employees, =cognize the custorncr, the customer's identification is no longer checked. AF a 

precaution, Respondent, on occasion, has photocopied the ide~ltifications and made the customer sign 

the photocopy which she then retains for her records. 

Respondent testified Chat she was fami liar with Mr. Oarct a as he had made purchases at her 

store in the past and presented identification which h d  icated he was 2 1 years old, According to 

Respondent, Mr. Garcia had been to her store 5-6 times. Sbe did not recall that he had been coming 

to her store for three yma. Respondent admits that on July 2, 2005, she did not check the 

identifications of Mr. Garcia, or the other occupants of the truck, before selling M,r. Garcia alcoholic 

beverages because she rcmemberd him. 

Respondent testified that Agent A h  came to her store and told her she ha$ sold alcohoE to 
' 

minors. Respondent stated that when Agent Aller showed her pictures of the occupants of the 
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vehicle, she did not recognize any of the people in th,e pictures and told him she did not selI to a 

minor. Respondent testified that the store bad been very busy and, she did not h o w  who Agent 

AHer w ~ s  taking about. She then stated "...and I remembered the guy was driving the red truck." 

Mr. Long Pham and Mr. Johnny Nguyen, empIoyees of J & J Beer & Wine, testified on 

Respondent's behalf. Mr. P h m  and Mr. Nguyen confirmed Respondent's poIicy with regards tu 

checking identifications. 

C, Disrussioa and Recommendatinn 

It is a defense to a sale to minor violation if the minor falsely displays an apparently valid 

identification card indicating the minor is 21 years old or older that contains a description consistent 

withhis appearance for the purpose of inducingthc person to sell him an alcoholic beverage." h this 
- 

case, this defense does not apply. Mr. Garcia informed Agent Aller that he did not produce any 

identification to Respondent on 3u1y 2,2005, and that he was not in possession of a fake ID because 

he had never needed one while purchasing alcoholic bevmages at that location. Agent Mler testsed 

that none of the occupants of the vehicle were in possession of a fake ID. Furthermore, the 

Respondent admits that, on July 2,2005, she did nut check the identification of Mr. Garcia or any 

of the other passengers in the vehicle. If Respondent did not check the identifications, she is 

precluded from claiming this defensc. 

Respondent argues that she cxerciscs policies and procedures to prevent fie sale of alcohol 

to minors. Respondent's policy consists of checking the identification of n customer until that 

customer is recognized md making a photocopy of the identification. Respondent was unable to 

provide any evidence that she followed this policy b this case. She did not produce a photocopy of 

Mr. Garcia" identification which wuuld show hc was 21 years old or older. Furthermore, it is 

questionable as .to whether Resljondent, in fact, recognized Mr. Garcia. During hex direct testimony, 

Respondent stated that, when Agent Aller came to her store and showed her pictures of Mr. Garica 
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and the other occupanls of the vehicle, she did not recognize any of the pecple in the pictures. She 

then stated "...and 1 remembered the guy was driving the red truck." When Respondent's attorney 

asked if i t  was a black truck, Respondent answered "'no he's driving a red truck:'. According to 

Agent Aller, Mr. Garcia w a s  driving a dark (black or green) truck. Xf Respondent was unable to 

r~cmgmize Mr. Garcia from Agent Aller's photag~aphs and was remembering the driver o f  a different 

vehicle, she most likely ,&d not rernemher who Mr. Garcia was and, thcsefore, should have asked to 

see his identification to verify his age. 

The eviclence establishes that Respondent is in th% habit of not checking identifications. Mr. 

Garcia informed Agent AEler that he has been purchasing alcoholic beverages for t h e e  years at 

Respondcat's store and has never been asked for identification. Respondent admitted ra not 

checlcing Mr. Garcia's identification on July 2, 2005, as well as in the past Also, by her awn 

staxemet~ts to Agent U e r ,  Respondent acknowledged that if she checked a customer's identification 
- 

and discovered .that the customer was too young to  purchase alcohol, the customer would just go 

down to the next store. 

Josc Garcia appeared youthful in nature and to be under 21 years old. Respondent had a 

policy in place where she rowinel y did not check identifications. Respondent should have been 

a w e  that there was a substantial and unjustifiable risk that she was seIling an alcoholic beverage 

toaminar. Therefore, TABC proved i.ts case. 

Giventhe fact that th is  is notRespondent3s first sale to minor violntions, the ALJ anees with 

TA13C that the proper punishment for this offense is cancellation of the Respondent's alcoholic 

beverage l i cen se and permit. 

In. FINnINGS OF FACT 

1, Yen Nguyen, ch/a  J & J Beer & Wine, holds o Wine Only Package Store Permit, Q 436 173, 

5 See TABC Exhibit #2, Copy of Permit, License, and Records. 
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and Beer Retailer's Offpremise License, BF436174, iswed by the Texas Alcoholic Bevemge 
Commission for the premises located at 653 5 Abrams, Dallas, Dallas County, Texas. 

2. On July 2,2005, Jose G ~ c i a ,  whose date of birth is July 2 1, 1984, purchased an alcoholic 
beverage at S Bt J Beer dk Wine. 

3- lose Garcia was youthful looking in nature and appeared to be under the age of 21. 

4. Respondent did not ask for any identification when she sold the alcohofic bellerage to Mr. 
Garcia. + 

5 .  Respondent had a policy in place where identifications muthely were not checked to 
determine the age of the customer. 

6. As referenced in Findings, 2, 3,4, a d  5,  Respondent should have been aware there was a 
substmtial and unjustifiable risk that she was sel l i ~ g  an alcoholic beverage to a minor. 

IV. CONCLUSIONS OF LAW 

1 .  TbeTexasAIcoh~licBeverageCommissi~nh~jurisdictionovcrthismatterpursuantto 
TEX. ALCO. BEY. CODEANN. ch. 5 and $9 11.61, 61.71, 106.03, and 106.13. 

2 SOAH has jurisdiction to conduct the hearing in this matter and to issue a proposal for 
decision containing findings offact and conclusior~ of law pursuant to TEX. W'T CODE 
ANN. ch. 2003. 

3 .  Proper and timely noZice of the hearing was &ected on Respondent pursuant to the 
Administrative hocedure Act, T EX. GQY'T CODE ANN. ch, 200 1,1  TEX. .QMIN. CODE 
(TAC) 5 155.55 and 16 TAC 3 37.3. 

4. Respondent soId an alcoholic beverage to a minor with cirninal negligence as defined in 

TEX. PEWAL -CODE Ahw §6.03(d) thereby violating TEX. ALGO. BEV. CODE ANN $5106.03. 

SIGNED December 13, 2005. 
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ADMNISTMTWE LAW JUDGE 
STATE OFFTCE OF G D M I M [ S W T W  R E m G S  
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CASE: TABC vs. Yen Nguyen dlbla J & J Beer & Wlne 

DOCKET NUMBER: 45846-0039 

AGENCY CASE NO: 502754 

Timothy Griffith 
SfafT Attorney 
825 North McDonald, Ste. 180 
McKinney, Texas 75609 
Telephone No: (972) 547-5092 
Fax No: (972) 547-5093 

Yen Nguyen 
d/b/a J R J Beer & Wine 
6535 Abmrns 
Dallas, TX 75231 +7207 

R. Keith Walker 
Attorney at Law 
a4001 Goldmark Dr., Sta. $40 
Dallas, Texas 75240 
Phone: 469-330-8630 

AGENCY COUNSEL_ 
VIA FAX (972) 547-5093 

RESPONDENT 
VIA REGULAR MAIL 

RESPONDENT'S ATTORNEY 
VIA FAX (469) 330-8354 

as of December 13,2005 
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STATE OF TEXAS 

State Office of Administrative Hearings 

Shclia Bailey Taylor 
Chief Admhistrative Law Judge 

December 13,2005 

Jeannenc Fox, Assistant Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa, Suite 160 
Austin, Texas 7873 Z 

: Docket # 458-06-0039 
TABC VS. Yen Nguyen 
DIBIA J & J Bees and W h e  

Dear Ms. Fox: 

- Please find enclosed a PROPOSAZ FOR DECISION in this case. It contains my 
rwommmdation and underlying rationale. 

Excqtionsandrqliesmaybefiled yanypartyinaccordancewith 1 TEX. ADMN. 
CODE 1 55.59(c), a SOAH rule which may be found at www.soah.state.tx.us. 

Sincerely, 

Michelle Kallas 
Adminiskative Law Judge 

cc: Timothy GriEth, Agency Council for Texas Alcoholic Beverage Commission, Via Fax, 
R. Keith Walker, Respondent's Attorney, Via Fax 

6333ForeatPurk Rosd,SuitelSOrl + DaUaa.Texas75235 
(214) 956-8626 Fax (214) 956-MI1 

http:/lwww.soah.state.tx.ua 


