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DOCKET NO. 492151

IN RE FAIRDON ROCKY BUDRI, ET. AL. § BEFORE THE TEXAS
D/B/A FRIENDLY GROCERY STORE ~ §
PERMIT NO(S). BF-545702 §

§

§ ALCOHOLIC

§
TARRANT COUNTY, TEXAS §
(SOAH DOCKET NO. 458-06-1586) § BEVERAGE COMMISSION

ORDER

(_?
CAME ON FOR CONSIDERATION this 1\2th day of April, 2006, the above-styled
and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge
Phyllis W. Cranz. The hearing convened on February 10, 2006, and adjourned on the
same date. The Administrative Law Judge made and filed a Proposal For Decision
containing Findings of Fact and Conclusions of Law on March 22, 2008. This Proposal For
Decision (attached hereto as Exhibit *A”), was properily served on all parties who were

given an opportunity to file Exceptions and Replies as part of the record herein. AS of
~ this date no exceptions have been filed.

The Assistant Administrator of the Texas Alcoholic Beverage Commission, after
review and due consideration of the Proposal for Decision, Transcripts, and Exhibits, -
adopts the Findings of Fact and Conclusions of Law of the Administrative Law Judge,
which are contained in the Proposal For Decision and incorporates those Findings of Fact
and Conclusions of Law into this Order, as if such were fully set out and separately stated
herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any party,
which are not specifically adopted herein are denied.

1T 1S THEREFORE ORDERED, by the Assistant Administrator of the Texas Alcohol-
ic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic
Beverage Code and 16 TAC §31.1, of the Commission Rules, that Respondent’s Permit
should he Cancelled for cause, pursuant to Section 11.46 © of the Code.

This Order will become final and enforceable on_ /)7« // . 2006, unless a
Motion for Rehearing is filed before that date, J

By copy of this Order, service shall be made upon all parties by facsimile and by
mail as indicated below.
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SIGNED on this _<¢ #day of MZOOS‘ at Austin, Texas.
/

On Behalf of the Administrator,

C— »-/,/] W/ NML/ YE])
Jeghnene Fox, Assistant Ad}ministrator
Texas Alcoholic Beverage Commission

JFidn

The Honerable Phyllis W. Cranz
Administrative Law Judge

State Office of Administrative Hearings
VIA FACSIMILE 817-377-3706

Fairdon Rocky Budri, et. al.
Friendly Grocery Store
RESPONDENT

4105 Boulder Park Dr.

Euless, Texas 76040-8532
CERTIFIED MAIL NO,

RETURN RECEIPT REQUESTED

Jerry McClain

ATTORNEY FOR PETITIONER
VIA FACSIMILE 214-678-4001
Ph.: 214-678-4044

TABC Legal Section

Licensing Division

Ft. Worth District Office

ryas
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DOCKET NO. 458-06-0757

FENAS ALCOHOLIC BEVERAGE § BEFORE THE STATE OFFICE
CONMDMISSION, §
Petilivner 8§
8
Y, § OF
S
FARIDON ROCKY BUDRL, ET AL. D/B/A  §
FRIENDLY GROCERY STORE §
TARRANFE COUNTY, TEXAS §
‘TABC CASE NO. 492151), §
Hespoadent § ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

The Texas Alcoholic Beverage Commission {TABC) staff (Petitioner) brought this
enfarcement action against Faridon Rocky Budri, ct. al I'b/a Friendly Grocery Store (Respondent).
Pestioner sought suspension or canceilation of Respondent’s permits alleging Respondent with
.tunina] replizence, sold served or delivered an alcohohe beverage to a minor on the heensed
noenidses. For the reasons discussed in this proposal, the Administrative law Judge (ALJ)

r=¢ >mmends that Respondent’s pernut be cancelled.
I. PROCEDURAL HISTORY

On December 15, 2005, Petitioner issued its natice of hearing, directed to Respondent’s
audress oi record, 41565 Boulder Park Drive, Euless, Texas 76040-8532, via certified mai, return
reseipr requasied. The notice of hearing contained a statement of time, place, and nature of the
Lsearing, a statement of the Jegal authority and jurisdiction under which the hearing was 1o be held,
areference (o the sarticular sections of the statutes aad rules involved, and a short, plain statement
! the mattecs assarted as required by TEX. GOV'T CODE ANN. § 2001.052. Tae heanng was held
on February 10, 2006, ot the Fort Worth field office of the State Office of Administrative Heanngs
ISOAHY, 6777 Camp Bowie Boulevard, Suite 400, Fort Worth, Tarrant County, Texas, before
Phyllls Cranz, an Adminisirative Law Judgze (ALJ) TABC staff appeared and were represented by

Jerry MeClain, TABC Staff Artomey. Respondent was represented by Faridoa Rocky Budri. There

\-‘__——ﬁ
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werg no challenges w the notce of hearing, junsdiction, or verue. The hearing concluded on

Feliruary 10, 2006, and the record closed that same day.
1. JURISDICTYON

TaBC Das jurisdiction and authont over this matter pursnant to Subchaprer B, TEX. ALCO.
BEV.Cng AMN., Chapter 6, § 6,01, and Chapter 61 SOAH has jurisdiction over al) matters refared
to conductng a heanng in this proceeding, including the preparation of a proposal for decision with

prope<=d Yindings of fact angd conclusions of law, under TEX. GOV'T CODE ANN,, ¢h. 2001.

111 DISCUSSION

. Applicablc Law

1.4RC 15 authorized undar TEX. ALCO. Bev. CODE ANN, § 61.71(a)(5) to cancel or suspend
%asponcznt's icense for the ratail sale or service of ajecholic beverages if the Respondent with
crirninal acpligense sold, served, or delivered an slcoholic beverage 10 a minar,’ and under TEX.

ALCO. BEv. CoDE ANN. §106.03, Sale 10 Minors, and TEX. ALCO. BEV. CODE ANN. §106.13,

-

y S p— X T srmg
Sanctions Aeainst Retailer

b TEN. ALCO. BEY. CODE ANN. §61 71{aMS) {(Veroon 1695 and Supp. 2004-2005) swares that:
GROUNDS FOR CANCELLATION OR SUSPENSION: RETATL DEALER.
ia) The somerssion o administrelor may sespead for not mote that 60 days or cancel zn origing! or rencwal
reizi dealer’s on-or off- premuse Heense 1 ity found, after notice and heanng that the [icensee:

5y walh erivunal negligercs sold, served, or delivered an aleobolic beverage to 3 minor,

TTEX, AL BEV. CODE AN, §106.03 (Vemon 1998 and Supp. 2004-20085) states that:
SALE TO MINQRS, a) A parsen comnuts an offense il with eriminal negligence he sallz an aleghelic

VECCFATR 0 2 TdnoT

Ture Avda Bev CODE oy, §106.13 (Vemon 19935 and Suppl 2004-20035) state that:

SaNUTIONS AGAINST RETAILER. (4} Excepr as pravided in Subseclions (b) and () of this section, the
COTITLSSEGT, o7 abTanisteator may cancel oz suspend fur not awde Wao 90 days & retail licens¢ o permit of » pnvate
chib registrinun pemvin if wis und. on nolice and hearing, that the licensee ¢y penmitice with crimins! negligence
acld, seived, dispensed, - deljvered un sloobolic beversge to & minor or with ervundi negligence permitted 8 minor
zeviplare Sserinn 106,04 or 106.05 of this wude on the licensed premuses,

41 For 4 second offense e ¢omyrissinn or adminisrator may cance! the heense 9r permit o1 suspend it {or
mat marz than 6ix menths  Por 3 thicd offerse within a period of 36 consecutive months e ternmission of
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B. Evidence

TADC staff alleged that Respondent is the holder of a Beeg Retailer's Off-Prermuses License
EF-549702 1350ed by TABC. Respondent did not dispute this allegation, Permit records contained
m TABC “Exhibie 2" establish that a Beer Ratailer’s Off-Premises License BF-549702 were issued

to Respondent by TABC on January 27, 2004

TABC s:aff alleged ihor on or about Apnl 29, 2005, Respondent, Faridon Budn, with

cuminal neghgence soid an aleoholic beverage ro a minor on the ricensed premises

Apent Neva Saenz, TABC, 1zstfied that on Apnil 29, 2005, she was working as an
undercover ajent on a “sting” operstion concerning the sale of aleoholic beverages to minors. She
staced At she was present when Budn did not request identification and sold & six pack of beer to
» minor.  The minor, Jason Niemal2, was participating as part of an undercover operation
mvestigating the sale of aleoholic beverages to muinors for the TABC, and had been photographed
that dav. (TABC Cxinbitd) His criver’s license that he carried with bim was photographed that day
nefore envering the hieensed premises. (TABC Exhibit 5) The photographs of the minor show a male
wiih o voutbful appearance. The driver’s license shows a young male who was born in July, 1938,
= was T years of agc on April 284, 2005

M. Imira Faral, an acquaintance who was present atthe licensed premise on April 29,2005,
was called by the Respondent. She testified that only vouthful appearing customers were asked 10

present their identification and did not recall the mmor being there nor Agent Saenz but did

remerrher Agent Myers of the TABC coming into the licensed premises

— ——t ——————— el e byt 2B

WU 2T may caaee! the permil ar suapend (o for not more thae 12 moaths

(<3 The conurdssion or adimisistrdier inay relax the provisions of Whis section toncerning suspansion snd
carceliatinn and wysess A sandiisa the commuission of adminigtrator finds just under e Circumsrances if a7 2 hzanng,
ne nnEnren or ‘p’l‘ﬂ'IﬂEu establizhes 10 the sausfaction of the Sormnussion o adminisirator;

{11 tat the viniatien cownd not reasanably have beer prevented by the permittce or leensee by e

excreie or daue drtigynee,;

(2) 12t the pemmintet or livensce w98 enmanped; or

(1) war 2n agent scrvant, o1 employee 21 the permitiee or licensee violateg this code without the

know’edgs of (he pormities or licenses
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Hir Dads tesoficd shat be had never seen Agent Saenz nor the minor on the date in questicn

vl inet Agent Sacnz's lesliznony concerning the beer’s cost was incorrect.

Apent Szenz was ealled for rebuntal testimony and stated that she could not remember exactly
the pnee of the purchased beer but that her notes 25 10 time, date, and price appeared on the sack

coetaining the beer in TABC Exhibit 5

. Analysis, Conclusion, and Recommmendation

Ths relevam facts are clear. Respondent holds a Beer Rerailer's Off-Premises License BF-
515707 isseed by TABC. Resnondent sold aleoholic beverages 1o a youthful appearing person
withoul asking for identification as wimessed by a TABC undercover agent. The Respondent with

cinnmal neszhpence $0id alcohobic beveragas 1o a mmor,

Respondent’slicensing lustory reflects several previous vielations including a sale toa minet
and tes iolations of the cash law (TABC Exhibit 2). Those three violations were settled and civil
~eraliies nard. Duning hier tesiimony, Agent Saenz stated that the Respondent had sold aleoboiie
beverages 10 a nnaor three fimes sirce September 2, 2004 Only the one sale on September 2, 2004

and e current contested zale appeared in the wiitten record provided by the TABC.

Tn the natice of heanug, the TARC Staff had requested a cancellation or suspension of the
Respondent’s ficense.’ This request for susnension 15 consistent with the TABC's Srandard Penalry
Chart’ in dher a second vicladon for selling alcohohs beverages to a minor results tn 2 10-50

sespension ofthe license, The Standard Penalty Chart is not binding i a SOAH hcearing, and any

Tiv ALCORRv. CODE 11,83 (Vernon 1995 and Supp. 2008-2005) ALTERNATIVES TO
SURKFENSION, CANCELLATION ynd TEX ALCH, BEv. CODE AN, £106.13 (Vomon 1995 and Suppl 2004-2009)
RANCTIONS a00NST RETAM ER

Y15 TN ADV. CODE §37.60 (Vernen 1995 and Supp. 2004-2005) (Tex. Alco Bev. Comm'n., Standard



74.-13.,2006

_‘18332__' TRABC LEGARL DALLAS =+ AUSTIN LEGAL NO. 27¢ Y18

6
R EY-1 Wy uny

SOVH ADCKET MO, 43846-0757 PROPOSAL FOR DECISION PACES

penafly recommended must he based on the record.®

Atrke ennclusion of the hearing during argument, the TABC attormey requested cancellation
of the Respondent’s permit. The Respondent’s prior violation history contains 3 erwations.  All of
the orier vielations and the one being contested accurred within | year. The Respondent previously
sold 2cohelic baverages to a minor only eight months ago and has not changed his operationa)

patzrn. Tha Apnil 29, 2003 sale was by the Respondent and not an emplnyee.

Aczordingly, the ALJ recomunends that Respondents's Beer Retailer’s O ff-Premises License

BF-34% "02 155ued by TARC be cancelled.

IV, FINDINGS OF FACT

! Fundon Rocky Buwdn, et al &b/a Friendly Grocery Store, (Respondent) holds a Beer
weiailer’s OF-Premises License BF-549702 were issued to Respondent by TABC on
Tavaary 27, 2004,

Resmondent's permets were issued for the premises locatad at 1320 Bedford Road, Bedford
Texis.

) On Apnl 29, 2003, Jason Niemela, a youthful appearing male who was born in July, 1988
and i5 3 minoy, purchased alcoliohic beverages at the licensed premises, Friendly Grocery
Stare, @3 part of a TABC undercover operaton.

1 UIn Apnil 29, 2008, Respondent, Fanidon Rocky Budr, seld alcoholin beverages 1o a youthfu)
app=arung individuz! withour requesting any idennfication.

B Respondenat’s perrt higtory shews 2 cash law violations and one salé to a munor violation
veuurring wathia a 1 year period.

G O December 15, 2003, Petitioner izsuzd its Notice of Fearing 10 Respondent concerning
this vicdation at itg adlress of record, 4105 Boulder Park Drive, Euless, Texas 76040-8532,
vid eamficd mail, rewam recetp? requested,
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om Fehrugry (52008, 4 hearing connenesd before ALY Phyllis Cranz at the Statc Office of
Admunstraye Heanings, 6777 Camp Bowie Boulevard, Suite 400, Fort Worth, Tarrant
Cennty, Texas, Petivioner was represented by Jérry McClain, TABC Sraif Arntomey.
Respondent appeared through its representarive, Faridon Rocky Budn,

V. CONCLUSIONS OF LAW

I TABC pas jurisdicnon over this matterunder TEX. ALcO. BEV. CODE ANN. Chapters 3,6, and
G

2. ‘The State Office of Administrative Hearings bas jurisdiction over all mafters related 1o
sonductng a hearing io this proceeding, including the preparation of 2 proposal for decision
with prepesed findimgs of fact and conclusions of law, under TeX. Gov'T CODE ANN,, ch.
200t
Respandent racerved proper notice af hearng. Tex. Gov't CODE ANN, §2001.052.

Bascd upen Findig of Fact Numbers 3-4, Respondent violated Tex. ALCO. BEv. CODE
AN § 61 7HESY and TEX ALCD. BEV. CODE ANN, §106.03,

Bazed upon the toregoing Findings of Fact and Conclusions of Law, Respondent's Beer
Fetatler’s Ot -Premices [icense BF-349702 should be cancelled.

SSUED ON Mareh 22, 2000

ADMINISTRATIVE k{?\ JUDGE

STATE OFFICE OF ABMINISTRATIVE HEARINGS



