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RE: Docket No. 458-99-1979; Texas Alcoholic Beverage Commission r s .  N.D.N.Y. ENTERPRISES, 
INC. d/b/a CHANCES NIGHT CLUB (TABC Case NO. 585345) 

Dear Mr. Bailey: 

Enclosed please find a Proposal for Decision in the above-referenced cause for the 
consideration of the Texas Alcoholic Beverage Commission. Copies of the proposal are being sent - to Gayle Gordon, attorney for Texas AFcoholic Beverage Commission, and to Wade Bingaman, 
attorney for N.D.N.Y.Enterprises d/b/a Chances Night Club. For reasons discussed in the proposal, 
I recommend that the Commission approve Applicant's application. 

Pursuant to the Administrative Procedure Act, each party has the right to file exceptions to 
the proposal, accompanied by supporting briefs. Except ions, replies to the exceptions, and 
supporting briefs must be filed with the Commission according to the agencfs rules, with a copy 
to the State Office of Administrative Hearings. A party filing exceptions, replies, and briefs must 
serve a copy on the other party hereto. 

'$@ Edel . Ruiseco 

Administrative Law Judge 
EPR:mar 
Enclosure 
xc; Shanee IVoodbridge, Docket Clerk, State Ofice of Adrninistrarive Hearing - F a c s W e  

Gayle Godan, Slaff Attorney, Texas Alcoholic Beveragc Commission - 0.rtificd.l'kI 
Wade Bingaharn, Attorney at Law, 409 West Fourteenth Street Austin, Tcxas 78701 - 
. W ~ e d M a i l i i e J  906-424122+ 
Shenff Davrd Petrusaiils, 301 N. Livc Oak, Rockport Tx. 78382- Certified Mail P 
County Judge WiIliam Adams, 30 t Nonh Live Oak,Rockpon Tx. 78382- Certified 
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DOCKET NO. 458-99-1 979 

IN RE: 9 BEFORE THE STATE OFFICE 
9 

APPLICATION FOR ALCOHOLIC 8 
BEVERAGE PERMITS BY N.D.N.Y. 5 OF 
ENTERPRISES, JNC., DIB/A CELANCES 5 
ARANSAS COUNTY, TEXAS 9 
(TABC DOCKET NO, 585345) 5 ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

The Petitioner, Texas Alcoholic Beverage Commission (TABC), through its Staff, 
has received an application for permits from N. D.N.Y. Enterprises, Inc., d/b/a as 
Chances Night Club (Respondent or Applicant). The application is far a mixed 
beverage permit, mixed beverage late hours permit, and a beverage cartage permit. 
The Staff takes no position regarding such application. Aransas County Judge, the 
Honorable William Adams, and Aransas County Sheriff David Petrusaitis (Protestants) 
filed a protest to the issuance of the above permits, alleging that the place in which the 
applicant may conduct its business warrants the refusal of a permit based on the 
general welfare, health, peace, morals and safety of the people, in that the road is 
dangerous and the additional increase in traffic and the likelihood that some drivers 
may be impaired, will pose an unnecessary risk to their safety and general welfare, in 
violation of 51 1.46(a)(8) of the Texas Alcoholic Beverage Code. 

Protestants contend the location is unique and will increase dangers to the 
public along U.S. 35 Bypass (Bypass), while Applicant contends it will not, and that 
U.S. 35 Business (Business) is a more dangerous road. Finding that the Applicant's 
business poses no greater threat to the public's safety than any other business, the 
ALJ recommends that the Commission approve Applicant's application. 

REASONS FOR RECOMMENDATION 

The hearing for this case was convened before Administrative Law Judge Edel 
P. Ruiseco (ALJ) on October 26, 1999. Gayle Gordon, staff attorney of TABC's Legal 
Division, represented Staff. Aransas County Attorney James Anderson represented 
the Protestants. Applicant was represented by counsel, J. Wade Bingaman. The 
hearing was conducted in the Aransas County Commissioner's Court in Rockport, 
Texas. The hearing was completed that day and the record closed November 1, 1999. 

The State Office of Administrative Hearings (SOAH) has jurisdiction to conduct 
the hearing; the parties agreed that venue was proper in Rockport, Aransas County, 
Texas; and that all parties received notice of the allegations and hearing date. 

The dispute involves how the parties interpret the effect that the granting of the 
application would have on the safety of the general public. 



Petitioner: 
Petitioner contends that the "sole disputed issue" is the claim that 'Respondent's 

- premises is located adjacent to a dangerous highway and for that reason, the 
application far a permit should be denied," 

Protestants: 
The Honorable William Adams, County Judge of Asansas County, wrote, "I feel 

the proposed business location is in a dangerous traffic area. . . Having people pull 
onto this highway after drinking alcohol is just asking lo compound the situation." 

David Petrusaitis, Sheriff of Aransas County, stated his complaint as, "This 
highway has seen numerous major and fatality accidents since it has opened. While I 
can not place a specific blame, 1 do know that the majority of the fatality accidents were 
alcohol related. Couple this with an establishment that serves alcohol, and it's physical 
placement so close to the highway, and it has the potential to be a serious problem." 

Apglicable Law: The law the basis for the Protestant's request for denial is as follows: 
See. 1 1.46. GENERAL GR 0 UNDS FOR REFUSAL. (a) The commission or 
administrator may refuse to issue an original . . . permit. . . if i t has reasonable 
grounds to believe and finds that any of the following circumstances exist 

(8) f he place . . . in which the applicant may conduct his business warrants the 
refusal of a permit based on the . . . safety of the people. . ." 

Position of the Parties 

Commission: The Texas Alcoholic Beverage Commission takes no position 
regarding Applicant's application. 

Protestants: Protestants allege that the location ofthe business is so unique 
that it creates a danger to the safety of the public. This allegation is based on: 

7 )  the location exits only onto Bypass; 
2) the location has limited access to Bypass; 
3) the business sells alcoholic beverages; therefore it would lead to more 
alcohol-related accidents; 
4) and the totality of the circumstances would make driving an the Bypass more 
dangerous to other drivers. 

Applicant's business is located on the west side of the Bypass, about one-half 
mile north of the intersection with Texas Highway 188. The business' two entrances 
Jexits are directly onto the Bypass, which, while having heavy traffic, is a well- 
maintained two-lane highway, with wide and paved shoulders, and has flashing caution 
lights at major intersections. It is clearly marked with center lines and shoulder stripes. 



Applicant: Applicant's position is that the location of the business would not 
increase the danger to citizens more than any other business along the Bypass. 
Applicant contends that the location has a cleat view of at least 34 to 1 mile in each 
direction when entering or exiting the location, and that the alternate entrance 

- suggested by Protestants would actually be more dangerous to drivers entering the 
Bypass. Applicant maintains that a comparison of the accidents along the Bypass 
(132) and Business (474), showed the Business road was more danger~us, yet 
Protestants did not oppose applications or renewals of alcoholic beverage licenses 
along Business or other roads which feed traffic onto the Bypass. 

Evidence 

Witnesses: A total of seventeen witnesses appeared - Protestant offered twelve; 
TABC one; and Applicant had four. No one contested the obvious - that more traffic 
means more accidents. Witnesses compared the road to a gun - it's only an inanimate 
object and, therefore, not dangerous if not used; and the people using it make it 
dangerous. However, the mere fact that more traffic equals more accidents did not 
prove that the location would increase the danger. 

a) Protestant" expert witness, Ms. Roxana Lecacke, gave evidence that 
consumption of alcohoSic beverages impairs the driving of people who consume the 
equivalent of more than four beers; specifying that one drink affects the judgment, two 
drinks affects perception and judgment, and three and four drinks affect balance and 
muscle control. 

b) Protestant's witness, Mr. Brwndrett, testified to the accuracy of the Bypass 
map admitted as Exhibit X-1 . 

c) Protestant, Sheriff Petrusaltis, testified that in his opinion the road was now 
- dangerous and that he felt it necessay to escort school buses along the road; that the 

granting of the application would add to the danger to the public; and that the dots on 
Exhibit X-2 were verified by his office and related to accidents along the Bypass. The 
Sheriff also verified that patrons of other businesses which sold alcoholic beverages 
used the Bypass, and also confirmed that he did not protest the businesses which 
applied for or renewed liquor licenses. The Sheriff admitted that gas stations and 
convenience stores sold alcoholic beverages and were located along the Bypass. 

d) Protestant's witness, Chief Tim Jayroe of the Rockport Police Department, 
testified that the Bypass is extremely dangerous when used by persons who are 
impaired by alcoholic beverages but admitted that he was not protesting the issuance 
of the permit. The Chief acknowledged the existence of other businesses that sold 
alcoholic beverages and whose patrons use the Bypass and did not dispute that 474 
accidents were reported along Business during the prior 5 years. 

e) Protestant's witness, Ms. Sharron hoflin, of the Texas Department of Public 
Safety (DPS), identified the accident reports that were admitted into evidence and 
testified they were true and correct copies of those on file with DPS. 

f) Protestant" witness, Mr. Mike Probst, identified the photographs admitted into 
evidence as X-147 to X-166, and testified they were used in his newspaper, the 
Rockport Pilot, but admitted that he did not personally take the photographs. 














