
State Office of Administrative Hearings 

S helia Llail~y Taylor 
Chief Administrative Law Judge 

May 3, 4 999 

Doyne Bailey 
Administrator 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive, Suite 160 
Austin, Texas 7873j 

HAND DEhlVERY 

RE: h k e t  No. 458-98-2226; Texas A k o b l i i  Beverage Commitrim vs. Jesus Santik~er 
W a  J & R's Tavern, TABC Case No. 580008 

Dear Mr. Bailey: 

Enclosed please find a Proposal for Decision in the above-referenced muse for the 

- consideration of the Texas Alcoholic Beverage Commission. Copies of the proposal are 
being sent to Dewey Brackin, attorney for Texas Alcoholic Beverage Commission, and to 
Jesus Santibanez, Permittee. For reasons discussed in the proposal, I recammend 
cancellation of the permit. 

Pursuant to the Administrative Prmdure Act, each party has the right to file 
exceptions to the proposal, accompanied by supporting briefs. Exceptions, replies to the 
exceptions, and supporling briefs must be filed with the Commission according to the 
agency's rules, with a copy to the State Office of Administrative Hearings. A party filing 
exceptions, replies, and briefs must sewe a copy on the other party hereto. 

Sincerely, - 
LEGAL DIVISION 

Administrative Law Judge 

WB:eS 
Enclosure 
rc: Sarah H-, Docket Clerk, State OR& of Admhistrative Hearing - HAND DELIVERY 

Dewey Brackin, Staff Attorney, Texas Alcoholic Beverage Commission - HAND DEUVERY 
Jesus Santibanes, J L R's T avem, 3016 S. Presa, San Antonio, TX 7821 439 1 8 - CERTIFIED MAIL NO. 
Z 383 248 481, RETURN RECEIPT REQUESTED 

FC'illiarn P. CIemenzs Budding 
Post Office Box 13025 + 300 West 15th Street, Suite 502 + Austin Texas 187 11-3025 

(512)4754993 Dackct(512)475-3445 Far(512)4754994 



DOCKET NO. 458-98-2225 

TEXAS ALCOHOLIC 
BEVERAGE COMMISSION 

JESUS SANTIBANEZ 
DlBlA J 8 R'S TAVERN 
PERMIT NO. BG-429633 
LICENSE NO. BL-429634 
BEXAR COUNW, TEXAS 
(TABC CASE NO. 580008) 

§ BEFORE THE STATE OFFICE 
§ 
§ 
§ 
§ 
9 OF 
§ 
§ 
9 
§ 
9 ADMlNlSTRATlVE HEARINGS 

PROPOSAL FOR DEClSlON 

The staff of the Texas Alcoholic Beverage Commission (Staff or Commission) 
brought this enforcement action against Jesus Santibanez d/b/a J & R's Tavern 
(Permittee) for allowing drugs and drug paraphernalia on licensed premises, and for the 
purchase of alcoholic beverages from another retailer for purposes of resale. Permittee 
did not appear and was not represented at the hearing. The Administrative Law Judge 
(ALJ) finds the allegations proven and recommends cancellation of the permit, 

% 

I. PROCEDURAL HISTORY, NOTICE, AND JURESDlCTlON 

The hearing in this matter convened on February 2, 1999, before ALJ Joe R. 
Gilbreath, at the ofices of the State Office of Administrative Hearings in San Antonio, 
Bexar County, Texas. Staff was represented by Dewey BmckEn, Assistant Attorney 
General. The Permittee did not appear and was not reprented at the hearing; therefore, 
the hearing proceeded on a default basis, pursuant to 1 TEX. ADMIN. CODE 5 155.55. 

The ALJ requested that Staff submit proposed findings of fact and conclusions of 
law; following receipt of the proposals, the record was closed on February 23, 1999. 
Subsequently, this mse was reassigned to Deputy Diredor ACJ Michael Borkland (ALS). 
Because the hearing proceeded on a default basis and Staffs factual allegations are 
deemed admitted as true, the ALJ has incorporated those allegations into the findings of 
fact without further discussion. 

The Commission and the State CMce of Administrative Hearings have jurisdiction 
over this matter as reflected in the conclusions of law. The notice of intention to institute 
enforcement action and of the hearing met the notice requirements imposed by statute 
and by rule as set forth in the findings of fact and conclusions of law. 



II. THE ALLEGATIONS AND APPLICABLE STATUTORY PROVISIONS 
- 

Staff alleged that the Permittee or its agent or employee engaged in, or allowed 
another person to engage in conduct comprising three violations of the Texas Alcoholic 
Beverage Code on two different occasions. They are as follows: 

I. On May 30, 1998, the Permittee, its agent, servant, or employee, 
possessed drug paraphernalia on the licensed premises, in violation 
of TEX. ALCO. BEV. CODE ANN. 5 104.01 (9). 

2. On Octobr 21, 1998, the Permittee, its agent, servant, or employee: 

a. allowed possession of a drug, specifically cocaine, on the 
licensed premises, in violation of TEX. Acco. BEV. CODE ANN. 
5 104.0j (9); and 

b. purchased alcoholic beverages from another retailer for 
purposes of resale, in violat ion of TEX. ALCO. BEV. CODE ANN. 
§ 61.7 1 (a)(20}. 

Ill. RECOMMENDATION 

In this case, Staff recommended cancellation of the Permittee's Wine and Beer 
Retailer's Permit and Retail Dealefs On-Premise Late Hours License, and the ALJ agrees 
with the recommendation. Pursuant to TEX. ALCO. BN. CODE ANN. 5 25.04(b), 'mhe 
provisions of this code applicable to the cancellation and suspension of a retail dealer's 
on-premise license also apply to t'he cancellation and suspension of a wine and beer 
retailer's permit." Accordingly, under Tuc. Atco. BEV. CODE ANN. 3 61 -71 (a), "mhe 
commission or administrator may refuse lo renew or, after notice and hearing, suspend 
for not mote than 60 days or cancel a pemitllicense if the commission or administrator 
finds that the penmitteellicensee: . . .* 

(7 1 violated a provision of this code or a rule of the commission during the 
existence of the license sought to be cancelled or suspended or during the 
immediately preceding license period; 

(20) a q u i r d  an alcoholic beverage for the purpose of resale from another 
retail dealer of alcoholic beverages. 

Additionally, pursuant to TEX. ALCO. BEV. CODE ANN. 5 104.Qf (9), '[NJo person authorized 
to sell beer at retail, nor his agent, servant, or employee, may engage in or permit condud 
on the premises of the retailer which is lewd, immoral, or offensive to public decency, 
including, but not limited to, any of the following acts: . . ." 



(9) possession af a narcotic or any equipment used or designed for the 
administering of a narcotic or permitting a person on the licensed premises 
to do so. 

IV. FlNPlNGS OF FACT 

Jesus Santibanez d/b/a J & R's Tavern (Permittee), located at 3016 S. Presa, San 
Antonio, Texas 7821 0, holds Wine and Beer Retailer's Permit No. BG-429633 and 
Retailer Dealer's On-Premise Late Hours License No. 8t429634. 

On December 7, 3 998, the staff of the Texas Alcoholic Beverage Commission 
(Staff or Commission) sent a notice of hearing by certified mail, return receipt 
requested, to Permittee's address of record regarding an alleged violation of the 
Texas Alcoholic Beverage Code. 

On December 30,1998, Staff sent an amended notice of hearing by certified mail, 
return receipt requested, to Permittee's address of record to include two more 
alleged violations of Ehe Texas Alcoholic Beverage Code. 

The hearing on the merits was held on February 2,1999, at the offices of the State 
Office of Administrative Hearings, San Antonio, Bexar County, Texas. The Staff 
of the Commission was represent& by its counsel, Dewey Brackin. The Permittee 
did not appear and was not represented at the hearing. 

On the follm*ng dates the Permittee, its agent, sewant, or employee engaged In, 
w allowed another person to engage in conduct on the premises, which was lewd, 
immoral, or offensive to public decency, .and considered to be grounds for 
cancellation or suspension of retail dealer's license: 

a. On or about May 30,1998, possessed drug paraphernalia. 

b. OR or about October 21, 1998, allowed possession of a drug, specjfically 
cocaine; and purchased alcoholic beverages from another retailer for 
purposes of resale. 

V, CONCLUSIONS OF LAW 

The Texas Alcoholic Beverage Commission (Commission) has jurisdiction over this 
mart er pursuant to TEX. ALCO. BEV. CODE ANN. $5 5.35, 25-04, and 63.71 (Vernon 
1995 & Supp. 1999)- 

The State O f f i ~ .  of Administrative Hearings has jurisdiction to conduct the hearing 
in this matter and to issue a proposal for decision containing findings of fact and 
conclusions of law pursuant to Tuc. ALGO. BEV. CODE ANN. 5 5.43 (Vernon Supp. 
1999) and TEX. GOVT CODE ANN. ch. 2003 (Vernon 1999). 



3. Proper and timely notice of the hearing was effected on Permittee pursuant to 
Administrative Procedure Act (APA), TEX. GOVT CODE ANN. ch. 2001 (Vernon 
19991, and 1 TEX. ADMIN. CODE (TAC) § 155.55(d) (1998), which provides that 
service of notice of hearing shall be complete and effective if the document to be 
served is sent by registered or certified mail ta the defaulting party's most recent 
address as shown in the records of the referring agency. 

4. The Permittee, its agent, servant, or employee possessed drug paraphernalia and 
allowed pssession of a drug, specifically cocaine, on its premises, which warrants 
cancellation of its permit under TEX. ALCO. BEV. CODE ANN. s§ 25.04 and 
61.71 @)(I) (Vernon 1995 & Supp. 1999). 

5. The Pernittee, its agent, sewant, or employee purchased almholic beverages from 
another retailer for purposes of resale, in violation of TEX. A~co.  Bw. CODE ANN. 
5 61.7 1 (a) (20) (Vernon 1995 & Supp. 4 999). 

6. Based on the foregoing Findings and Conclusions, cancellation of Permittee's 
Wine and Beer Retailefs Pemit No. BG42%33 and Retailer Dealer's On-Premise 
Late Hours License No. BL429634, is warranted. 16 TEX. ADMIN. CODE 9 37.60 
(I 998). 

A 
SIGNED this30- day of April 1999. 

MICHAEL BORKIAND 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF AQMINISTRATRIE HEARINGS 


