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PROPOSAL FOR DECISION 

Thc Tesas Alcolrolic Bei-crag? Commission (TABC) staff (Petitioner) alleged a permittee 
violatecl the Texas Alcoholic Beverqe Code (Code) hy engaging in or permitting conduct that 
was 1cn.d. imt~~oral .  or ofl.*cnsi\*c to public decency when. on the licensed premises, its dn~~cess  
uln~le sexual contact ~ ' i t h  I ' J ~ ~ S O I I S ,  asked pairous to buy thcnz alcohoPic beverages, and solicited 
il patron to pay for sex. Petitioucr alleged t l~c per~ni t tee also violated the Code by selling alcohol 
to a minor ancF enipteying two unclerage girls ns ciancers. 

The per~nittee cleniecl the allegations and contended tlze police reports and testiinony were 
fabricated. It aIso asserted i t  should not be discipli ticcl, regardless of the truth of the allegations, 
because I3eciltioner engaged in inipermissible ciiscriminntory enfol-cement. Ir contended further 
tlmat sowe of the chargcs sllould be clropj7cd because the statutory standard "len-d conduct" 
applicable ti) ~Flose cl~arscs is uncoustitutioi1~111y ~ ~ a g u e .  

1-Ids P rol~trsal ~ + e c o m n ~ c ' ~ ~ ~ l s  tlrnt tlls pcrmittce's permits be canceled because many of the 
m;~ttcrs cl~nrged \t.el-u p1.over1 by a prepcrndrra~nce of the evidence: There were several violations: 
anrl the pei*mittee's violatin11 rccorcl is puor. The 1'1.oposal concludes that the permittee did not 
prove the necessary elen~ents of in~perr~~issi ble discrilninatarp enforcement and the TABC has no 
authority to declare the stntzltcs it is chnrgecl with enforcing to be unconstitutional. 

1. JURTSDICTTOF AND NOTICE 

'The Ts-Il3C l ~ a s  j~~~. is r l iu t io~~ o\,el-  his g~isceecfing pursuant to Code. 45 1 I .G 1 (b) and 
106.13. Thc State Orl?ce of Adnrinistmtive Hearings (SO413 has jurisdictio~z over a11 inntters 
velar i 10 tlrc conrl uct of n l~tilt.i~rg ill this praceecliilg. including the preparation of n Proposal 
f o r  Decisioil ivit h F i l~dinfs  of Fact 311~1 COIIC~US~OIIS or L.a\v, p~~rsunnr to TEX. GOV'T CODE ANN. 

ch. 2003. 

The partics stipulntcd sllat Respuntlc~lt ~lresently I~olcls Permit Nos. A IB-233686 and LB- 



'The requtsl for I icn~- i t ig  =!\.as file[! ~v i t l l  SO.AI-I on August 27, 1998. Notice of thc hearing 
was mailtd to coui~sel for hll1i7S Entertainmct~t IIIC.. d/b/a Deja Vu (Respondent) by certified 
inail. return receipt requested, OII September 22, 1998. The notice coi~tnined a statement of the 
tilne, place, and nature of llle Ilearing: a staleuaent of the legal authorit!. and jurisdiction utlder 
wllicll the hearing was to be I~elcl; n refercnct ro thc pnrriculnr sections of the statutes and rules 
involi-ed: and n sllort. plain statement of the ~~~~~~~~s :~ssertecl. as required by TEX. GOV'T CODE 
A n .  5 2001.053. No party o\)j,jected to notice. Prehearing coi~ferences \\*ere held on September 
38, 1998. Yovember 2. 1998, Decetnber 15, 1998. and January 8, 1999. 

Tllc henring Sesar~ on l a ~ u i i ~ r y  I I. 1 9.L1'S. 2nd concluded 011 January 14, 1999. It was held 
at t l ~ c  SOAI-3, offices in DaE13s. Texas. Till~otlly E.  Grif'fitl~. Staff Attorney, represented Petitioner, 
~ v i  tll Tesns Alcoholic Buvernyc. Commission Sergcnnt Jolln Busby acting as party representative. 
Cl~nrlss .I. Qt~aid ,  AZtornej.. represenred I.1cspotidcnt, with Ron D. Shaddox acting as party 
representative. Salnes 11'. Ncrrtnnn, Acl~ninistmtive Law Judge (ALJ). presided. 

'The p:~rties were given unti l  March 79 ,  1999, ro file posthenriizg briefs and until: April 13. 
1999. 10 file replies. Duc to clelnys in rl~e tlhanscripts, these times were Iater estended until June 
1 ,  1999. and 1. 1999. rc.sprctiivcly. Both p:trtics tiIcd postl~earing briefs o t ~  J u i x  1. E 999, 
nncl Respouclrnt Iiltld n sspl!. brief on h ~ l y  1 . t 990. Tlw hearing record closed on Jul!. 1. 1999. 

2 1 I. DISCUSSIOS 

Rc.spolidcnt couttnclecf this case sl~ot~ld bc dismissed. regardless of wlletller the evidetlce 
stlppo~.~ed tlie clinrg,-s. becntlsr? Pet iricrl-tel- Z~ns tnrgctcd i t  and certain otl~er clubs fea tur in~  female 
st riptease (topless bars) for itnpern+~Essil~Ie disc~~iminatory prosecution. Respondei~t cited State v. 
hTnloue SelV\lice Col~ i~~nt iv .  R29 S.\ l ' .2~l  763 ITeu. 19932). wllich srates the rcquiren~e~lts for 
ustnblishing a discrimi~~ntory ei~forceii~ent c t i ~ i i n .  '['lie court stated at page 766: 

To cstnblish a claim of discrimii~ntory cnfot-cemenr. a defendant must first 
shot!. l l lar llr3 or she htts 1~ee11 s~nglcd for prclsccutio~a \ithile orl~ers similarly 
situated rind con~tnitting [he sallir* acts 11ni'c tlol. ,SL*LJ United States 1.. Rice, 659 
F.2d 524. ,526 [;'" Cir. 19s I ): C\rolf v. Stale, 66 1 S.\jr.2d 765. 766 (Tex. App.-- 
I-ort \Yortl~ 1981. i\fl-i~ rsf d. t~.i..c.). I t  i s  not svfficicllt. ho\veiper. to show that 
t l ~ e  I;\\\ 113s bccll enfor-ccil ng:~illst some ;~ricl not others. The defelldnut must also 
sho\i i h ; ~  t11c po\.ern~netlt has pt~rposetirlly cliscritninatecl on rile basis of SIZCIE 



imperri~issibte co~~sidel-ations as ]-ace. religion, or the h i r e  to prevent the exercise 
of col-msti~utional rights. 

In suppol-t of its assertion thnr I'ctitianer has c!iscrinliirated on the basis of an 
in~perrnissible considel-ation. Rcspondellt cited Scl~ad v. Bol-o~~clr of M o ~ ~ n t  E~limrn, 452 US 61, 
I0 1 Sct. 3 1 76. 6S Led 67 1 ( E 38 1 ), I~olcling that r~tide dancing is a protecred expression iziider the 
Firsr 311~1 F O I I I - Z ~ ~ I I ~ I I  Alne11~1111enfs of' flle United States Constitution. 

( i )  X ~ ~ p e t - ~ ~ ~ i s s i l ~ l c  P u ~ - ~ o s c '  

Respor~denr pt-odliccc! el-icict~ce to s l ~ o ~ v  tlit City of Dallas (City) has for many years 
thmugh zoniug 01-ditlances attcr~zpted to ibrce i t  and ot11t.r clktbs in certain areas of Dallas to either 
close down or move to parts of town nvhrre topless bars are not disfavored. I t  col~tended the first 
zoning ordinances required the dai~cers to wear more clothing. b~ t t  the clubs frustrated the City 
h ~ '  co111~~1~~ing.' -Pile tvidencc sl~o\vcd that s~t\~sequcnt ordina~~ces, requiring more clothing, were 
s tn~ck  cloivn by. the collrts. R e s p o ~ ~ d e ~ ~  t introrl uced testimony to show tha~  neighborhood groups 
opposillg rile clancc. hnlls met with City officials in an nttcmpr to t7nd ways to ibrce them out of 
the :~m. One C i t e  clapl~!~ee ncl<non*!edged that thc City ~\.nnted tlie clubs to moue. Respondent 
irrtrodi~ced rnc~nornndn written by a Dallas police lietttenaur which contnit~ed instructions that 
Rcspoi~(Tc~~t alld otlres clt~hs iu the disfa\,arcd area were to be "targeted" for inspections to 
proct~~ce evidencc to justitj, a ln\vs~i i t  to close tliern clown. The evidence sho\ved that in the four 
mont l~s  follolving rhe unemornndn. Dallas pol ice oflicers ninde slIlnost all the charges that are the 
subject of this Ilearing. Respol~deut pointed our thot ~~~unerous  charges Ivere ofien nlads \t.irhin 
n Z'CW rnintzres oi' cach ntlier. 

Responrlenr cited resti!nou!- fi.0111 'Tesns Alcoholic fleverage Co~~~miss ion  Sergeant John 
11~1sby rIlnr n sulwtantial percentage ol' Peri tioller's cnses il-I Dallas are generated by the Dallas 
I'olicc. Jlcpnrr ~ a ~ c n t  (DPDI. Scryenu? l 3 ~ 1 s l ~ y  acl;no\\,ledged that DPD provides significant 
assistance to l'eti t io~rer in h~.lping i t  enhrcc the 121~~s i\-itlliii its j~~risdicrion. He acknowledged 
11e has riot seer1 otllc'r cl~tbs \{*it11 so mall!. charges \\lizhin n 90-day period. He agreed, with the 

' Respondent mn in t ;~ i~~e r l  tl~r cvidttrcv disct~sserl in this section also proves the charges were fabricated. The 
cx idt11cc will bc tlisc~rsw(l III grtatc.s derail i n  a subsCq~tn t  scc t io~ l  i!ctdressing tliar issue. 

: Respondcnr a ~ ~ d  ccl tar11 c>~l~c.r clubs ill Dall,~s arc tlesignateil C l ~ s s  A .d,~r~cc l ~ a l  Is because tlley chn119ed the n ~ t  ire 
o f  t l ~ c ~ r  dni~crrs ! t i  rcsl,clt~sr to the rer'rrrnccct oi+(l~ t~ancc, \\ I ~ i c l t  p ro l~~b i ted  sesi~al ly o r i c ~ ~ t e d  busil~esses (SOBS) front 
u1)e~ntirle i v i t l l i t ~  1.000 fcet of certnir~ ~ ~ l : ~ l ' c s  such 3s schoolr. resirlr~rlinl a r ras ,  cht~rclics. parks. historic districts, 
Irospitnls. and day cart cc11ttrj (p~*u?t.ctetl arcns). 'I'hc QI .~ I I I~ I IC~.  r tqui i  cd esisting SOBS \r hicll fell 1% it l l irl the 
o~.drnnncc's i ~ i l ~ b i t  to " i l ~ i~o r~ i f e . "  or ~ ~ C O I I I >  fl lc'~r i ~ l \ d e s t ! i ~ e ~ ~ t .  OVCI a specified perbod of time and then close. By 
cuvct.iri5 tl~r areola o f  tlir dnticers' b ~ ~ a s t $  \i,itll OII;I~LI~' 111111-1les1\ colored 1iiareria1 nncl causir~g the dancer to wear 
b ik in i  btjtton~s. Respotldent and ot11t.r clubs colnplierl wit11 t l ~ c  o i . d i~~ ,~~~cc "  (aild a ~ u b s e c l t ~ r l ~ ~  nit~er~dtiietit), and becaine 
drs1211attt'd as Cl;lss A dancc halls rntller t l i n ~ ~  5013s. 



esccptim oi' one c x c  he tilade, t l~nt the chnlyes brought by Petitioner rest on the credibility of 
D~1Ilns policc ol'i?cers. (Vol. I l l .  pp. 87. 90. 90-1 00).' 

Responclenz introdi~ced tcscin~on!; ti0111 Ste1.e Crafl, a corporate officer for four other 
topless bars in Dallns, in which Mr .  Craft asserted l ie informed TABC Lieutenant Fiucher and 
other ot'ficers that the charges were "~t.ilmptd lip'. becclllse the City dislilced topless dancing at 
Respondetit's cltzb ar?cF orlres Class A clnr~ce halls. Accord i~~g  to Mr. Craft. Lieutenant Fincher 
stntccl Petitioner hnd no c11oic.e hut ro rtcccpt cast's from DPD, and his clztbs could either settle 
by n c c c p t i n ~  n shut do\i:n or ;~rlmiuistrntivc flzie. or nsk for n hearing. He testified she told l~iin 
i f h t  no11 an administrntij't' hs~~ring.  Petitioner might irie\\- [he situation differently. (Vol. Ill, pp. 
277-3 1 ). 

Responclel~t reprcsentatii1e Ron Sh:~ddos sestilied m e  of Petitio~~er's officers was shocked 
<luring n meeting with Respondc~~t co11cc.1-11 ing a previous disciplinary action w l~e~z  he fbund out 
Ilsspondent ivas bcing charged witla 15-wont11 old violations. Mr. Shadclos restified the officer 
left tllc meeting to talk to his supzsvisor. b ~ t  then retnrnsd and said he had no choice but to go 
for\vitl+cI wit11 the charges. that Ilesponrlent coulcl eitl~t'r setlle or nsli for n hearing. (Vc~ l .  IV. pp. 
27-30)." 

O n  thr: basis of  LIr. Slinddos's a11ri hlr. Craft's restiinony. Respondent rnnintnintd the 
Ci t!.'s actions ; I I I ~  a l l ~ g e d  inrc~~tjonnl t3iscrimir1ato1-y hehaviol. must be imputed to Petitioner 
boca~isc I'sti tioner bns not essl-cised in(Iept.~~dtr~t  judg~wcnt on whetl~er to proceed with the 
chn~.ges, Dispiitins ail argun~ent by Petitioner that i t  is in~propcr to impute the City's i ~ ~ o t i v e s  to 
it  bccnuse nlotives ot' a private entity c n t ~ i ~ o t  be imputed to the state, Respo~rder~t poinled out the 
City is not a private entity. P I  contendetl the Git!. and Petitioner are acting in tandem as shorvn - 
b ~ .  the above-described testituony i'rona M r .  Shnclclc~s. Mr. Craft. and Sergeant Bushy. Resporldent 
cited case In t i .  holding that hot11 tllc Ci t~ '  and Peti tioiler 21-t agents of the state. 

Tolmer City Director of I'lnnuing. Sllccyl Peter~l~nii. testified the City's official position, 
as stated ill the preamble of' a recently er~:lcted ordinance. is that Respondctlt and other businesses 
l i l ; ~ .  il hnvc ii'llstra~ec1 the ~ ' i l y . - "  Wllc'11 ~ ' L s ~ ~ c c I  ill a deposition uthetller she n~reed  ir was the first 
tirnz 21.1 incl~ist1.y has bee11 targeted by the City. M s .  Fkcterman ans\vered it \\.as the only one she 

Clt1f01-tunntcly. the ~~;~nscr ipt  [sages arc. ~ i o t  l l ~ ~ n ~ b c r r d  sequentially fur the four days ot' hearing Tlie reporters 
~ i l n ] > l >  s ~ ~ r r e d  ovels ~t pa2e one for r l ~ c  bc'gi1111ill; o i  encll da!. Dtcnr~seof r l~nt ,  tlle ALJ lins cited the t rar~scr~pt  for 
tilt t i r s ~  CIA? u f ' t l ~ r  I l tar l~~g,  January I I. 1999. 3 s  \'01iinir I. and for rile sr~bseqt~enr days as Volulnes I I  ttlrou:h I V .  

'SCl+~c.nnt 13~1sl>! sgrced i t  umultl be u11~1s1rn1 for tilt Cit!. to I ~ o l d  cl~nrgcs for a !ear before fo rwa~~d l i~g  rheln to 
I'cll!totlc.r. (Val. I l l .  11. 57) .  

'!\ pnl-t ot' 111c p ~ - e ; u ~ ~ l ~ l e  of an otdi11n11r.c 1~3ssetl b! the Dallas Cit! Council on Val 2 8 .  1997, states "a number 
v t  tlw b u ~ i ~ ~ e s s c s  in t h t  cit? t l~; l t  I I I ' O V ~ ~ C  S C S L I ; ~ ~  SI~~IILI~;II~VII and g l f i t ~ t i ~ ; ~ t i ( ~ t ~  10 t l i r i r  patrons llnve cil-cu~u\.e~rted artd 
!'rtlstr;itcd tllc inten( uf  Cl~nptcr J I A  by olwrn1rlr: Class A dnllcr Il:ills . . . ." (Es. 671. I t  i s  ~~ndisp!~ted  that 
Rcspolztlcl~t i s  olie O T  the Cl,~s< tZ dance l ~n l l s  rc.l;.r~-ed to. 


































































































