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O R D E R  

CAME ON FOR CONSTDERATJON this 23rd day of August, 2004, the above- 
styled and numbered cause. 

After proper notice was given, this case was heard by Administrative Law Judge 
Phyllis Cranz. The hearing convened on June 24,2004 and adjourned July 1 5,2004. The 
Administrative Law Judge made and filed a Proposal For Decision containing Findings of 
Fact and Conclusions of Law on July 23,2004. The Proposal For Decision, attached hereto 
as Exhibit 'I", was properly served on all parties who were given an opportunity to file 
Exceptions and Replies as part of the record herein. As of this date no exceptions have been - filed. 

The Assistant Administrator of the Texas AIcoholic Beverage Commission, after 
review and due consideration of the Proposal for Decision and Exhibits, adopts the Findings 
of Fact and Conclusions of Law of the Administrative Law Judge, which are contained in 
the Proposal For Decision and incorporates those Findings of Fact and Conclusions of Law 
into this Order, as if such were fully set out and separately stated herein. All Proposed 
Findings of Fact and ConcIusions of Law, submitted by any party, which are not specifically 
adopted herein are denied. 

IT IS THEREFORE ORDERED, by the Assistant Administrator of the Texas 
Alcoholic Beverage Commission, pursuant to Subchapter B of Chapter 5 of the Texas 
Alcoholic Beverage Code and 16 TAC 53 1.1, of the Commission Rules, that Permit Number 
BQ426394 is hereby CANCELED FOR CAUSE. 

This Order will become final and enforceable on SEPTEMBER 13,2004, unless 
a Motion for Rehearing is filed before that date. 



By copy of this Order, service shall be made upon all parties in the manner indicated 
below. 

SIGNED on this the 23xd day of August, 2004, at Austin, Texas. 

On BehaIf of the Administrator, 

Texas AIcoholic Beverage Commission 

Hon. Phyllis Cranz 
Administrative Law Judge 
State Office of Administrative Hearings 
Fort Worth, Texas 

- WA FAX (81 7) 3 77-3 706 

Pertex Interprise Inc. 
RESPONDENT 
&%/a 3C_rystaF's Mart 
70 1 N. Eastside Dr. 
Wichita Falls, Tx. 76304 
CER TIFTED MAILdZRR NO. TOO0 f 530 0003 1902 61 82 

Gayle Gordon 
ATTORNEY FOR PETITIONER 
TABC Legal Section 

Licensing Division 
Fort Worth District Office 
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TEXAS ALCOHOLTC BEVERAGE 
COMMIS STON, 
Petitioner 

IFGRTEX TNTERPRESE, XNC. 
D/B/A KIRYSTAL'S MART 
PERMIT NO, BQ426394 
WICHITA COUNTY, TIEXAS 
(TABC CASE NO, 604923), 
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PROPOSAL FOR DECISION 

The Texas Alcoholic Beverage Commissi~n (TABC) staff (Petitioner) brought this enfarcement 

action against Pert- Iraterprises. Tnc. dlbla Kqsta'sl Mart (Respondent). Petitioner sought can6eRation 

- ofRespsndent's p h  aUegineRmpondmt filed to pay delinquent ad valorem taxes. Forthe reasons 

discussed inthis proposal, the Admhktr;rtiVelawJudge (AW)remrnmtndsth Respondent's p&$e 

canceled. 

I. PROCEDURAL HISTORY 

Respondent was sent writtennotice dated July 18,2002. that it had been placed on the delinquent 

tax roil orWichita County, Texas, and all subsequent taxing entities forwhch WchitaCounty collects. On 

May I ,  2003, Respondent quested a h e g  to co~testthis stattrs. OnMarch4,2004, Petitioner issued 

its NoticeofHeaiq, directed to Respondent's ~ddress ofrecord, 701 N. EastsideDrive, Wichita Falls, 

Texas 763 04, via certified mail, return receipt requested. TheZu'otice ofl-karing mntained astat ement of 

tme, place, and narure ofrh e heming, a statcmcrlt ofthe legal authority andpkdiction underwhich the 

hearing was to behld, aseferenwto theparticularseGtions of the statutes and rules inwIved, and a short, 

plain statement of the matters asserted as required by TEX, Gov'r C ~ T ~ E  ANN. 3 200 1,052. The h a ~ g  

was held on June 24,2004, at the Fort Worthfield ofice ofthe State Ofice of ~drnidistrative Hearin@ 

EXHIBIT 1-1 
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(SOAH), 6777 Camp Bowic Boulevard, Suite400, Fort Worth, Tarrant County, Texas, hefore Phyllis 

Cranz, an Administrative Law Judge (ALJ). TABC staff appeared by video wdcrence and was 

represented byGay1e Gordon, TABC StaffAttomey. Respondent was sepresentdbyRezaVafaiyma, 

M i d e n t ,  Pertex Intetpriscs, Inc.. Therewere no challmge to the mtie ofh&g jurisdictjo~ or venue. 

The casewas heard at the same t h e  as SOAH DocketNo. 45 8-04-346 1, TABCvs. Pertexhterprises, 

Inc, d/b/a Krystal's Mart (TABC 604923). The hearing concluded on Jme 24,2064, aad the record 

closed on July 1 5 ,  2004. 

TABC has jurisdiction and authorityove~ this matter p ~ m  mt to Subchapter £3, TEX ALC~,  BEV. 

CODE ANN., Chapter 5 ,  (j§ 6.01, I I .6 1, and 61.36 (b) and (d). SOAHhasjurisdictien over allmatters 

related to conducting a hearing inthis pmceedhg, including theprepm~tionofaproposdfor decisionwith 

- 
proposed findings of fact md conclusions of law, under TEX. GOV'T CORE rqNN., ch. 2001. 

T M C  is authorized under TkX. ALCo. BEV. CODE ANN. 4 61.36(b) and (d) to cancel 

~es~ondcnt ' s  for the retail sale or service of alcoholic beverages if Respandent has not paid 

dehquent ad valorem taxes due on the permitted premises to any taxing authority in the county of the 

premises or bas not paid fees." 

'Pursuant to 56 1 -36 (b) of the Texas Alcoholic Beverage Code: 
T h e  commission or administrator may cancel a license  fit finds the licensee has not paid a fee 

levied under this section. A licensee who seHs an alcoholic beverage without first having paid a fee 
levied under t h ~ s  section commits a misdemeanor punishable by a fine of not less than S 10 nor more 
than $200. 

Pursuant to $6 1 -36 (d) of the Texas Alcoholic Beverage Code: 
The r;oramissicsn or administrator may cancel or deny a permit for the retail sale 
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El. Evidence 

TABC staff alleged that Respondent is the holder of a Wine and Beer Retailer's Off-Premises 

Permit issud by TABC. Respondent did not dispute this allegation. Permit records contained inTABC 

"Efiibit 1 " establish that a Whe and Beer Retailer's Off-Premises Pwrnit, BQ-426394 was issued to 

Pertex lnterprise Inc,, doing business as ICrystnl' a Mart, 70 1. N- Enstside Drive, WichitaFalls, Wichita 

County, Texas on February 6,1998. 

TABCstaffalleged thatRespondentfaild to pay delinquent advalorerntaxes to Wichita Courrty, 

City oTUrtchitaF&, and Wich ha Fab Jndependent School D istrick In support o f h t  allegation, TABC 

stfloffered a properly sworn affidavit of Clay Glasgow, custodian ofthe tax records ofWicbita CamtyS 

City ofWichizaFallr, and Wkhita Falls Independent School District, which was dated February 27,2004 

(TABC Txhibit 2 "), and mother affidavit from Clay Glasgow dated June 24,2004 (TAB C Exhibit 3 "1. 
- 

The totalamount ofpast due ad valoremtzvces as ofFebruary 27,2004 was $8,290.45. The Rtypondent 

offered a document entitled "Order for Tax Wmant"dated May 3 ,2004  which was admitted without 

o b j e c t j o n ~ p n d e n t " s c ~ E h  1 ")and tatifidthathis bank ammt had beenstized. T h e t o t d a ~ m t  

of past due ad valorem taxes as of June 24,2004, wos $7,34 I .  8 8. 

Respondent testifred that he was in a dispute conmning the amount with the Wichita County tming 

authoritydwas suingtbegovmentdexrtiti~ in fderal,court onanunrelated matter but did not provide 

or service of alcoholic beverages, inchding a permit held by the  holder of a food and 
beverage t d c a t e ,  if it finds that the ~ e r m i t  holder or applicant has not paid delinquent 
ad valorem taxes due on that permitted premises sr due from a business operated on 
that premises to my t a x a  authority in the county of the premises. For purposes of this 
subsection, a permit holder or applicant is presumed delinquent in the payment of taxes 
due If they pennit hoIder or applicant; 

(1) is placed on a delinquent tax roll prepared under Section 33 '03 Tax Code; 
(2) hasreceivdaaoticeofdelinquencyunderSection33.04TaxCode;and 
(3) has not made payruetit requised under Section 42.08, Tax Cwde. 
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any documentary evidence to support his testimony. 

Because na evidence was presented that the Respondent had not paid a fee as: descnid in 5 

61.36 (b) of t h e  Texas Alcoholic Bevmge Code. the AJlf will tmnsider the allegation concerning 

delbquat ad valorem taxes. 

C. Analysis, Conclusion, and Recommendation 

The relevant facts are clear andundispwted. Respondent holds a Wine and Beer Rdailcr's Off- 

Premises Permit, BQ426394. TheRespondent had received notiee ofthe delinquency* been placed oo 

the delinqumttaxroll, and an order for taxwarrant has been issued, Respondent has not paid delinquent 

ad valorem taxes for the permitted premises in WichimCounty, Texas, inviolation of $61.3 6 (d) ofhe  

Texas AlcclholtcBeverageCode. Them r m m e n d s  thatRespondentYs Wme andBewRetder's Off- 

Premises Permit be canceled. 

1V. PROPOSED FINDINGS OF FAtX 

1. PertexInterpriseTd~.,d~ingbusiness~Krysta~'sMart~pondent)ho~dsaWmeandBcer 
RetaiIer's Off-Premises Permit, B Q-4263 94, issued on February 6, 1998, by the Texas 
Alcoholic Beverage Commission. 

2. Respondent's permits were issued for the premises Iocated at 701 N. Eastside Drive, Wichita 
Falls, W~chita County, Texas. 

3. Respondent did not pay deIinguent ad vabrem taxes to Wichita County, Texas, City of Wichita 
Falls, and W~chita FaIls Independent School District. 

4. Respondent has been placed on a delinquent tax roll. 

5 .  Respondent rcceived notice o f  this delinquency. 

6 Respondent is the subject of an Order fbr Tax Warrant issued by the 89' District Court of 
Wichita County, Texas. 
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7.  OnMarch4,2004,Fetitiontiissuedi~N~ot~ceofRear~ngtoRespondmtat~addressoT 
record, TO 1 N. Eastside Drive, Wichita Falb, Texas, 76304. 

8.  On June 24,2004, a hearing convened before ALJ Phyllis Cram at the State Ofice of 
~drnbistrative Hearings, 6777 Camp Bowie Boulevzlrd, Suite 400, Fort Worth, Tarrant 
County, Texas. Petitioner was reprmented by Gyle Gordon, TABC Staff Attorney, appearbg 
via vidw aderenee.  Respondent appeared thraugh its representative. Reza Vafaiyana. 

V. PROPOSED CONCLUSIONS OF LAW 

1. TABC has jurisdiction over this matter under 7 X X .  ALCO, BEV. CODF ANN. Chapter 5 ,  § 6 
6.01, 11.61, and 61.36 (b) and (d). 

2, The $tate Office of Administrative Hearings has jurisdiction over all matters related to 
conducting a hearing in, this pro~eedmg, incIwding the preparnt ion of a proposal for decision 
with proposed findings of fact and conclusions of law, under XEX. Gsv'T CODE ANN., cb 
2001 . 

4. Based tlpon Fmdings of Fact Numbers 3 t h  7, Respondent violated TEX. -0. BEV. CODE 
ANN. 5 6 1 3 6 (a) wanantirig cancellation sf his permit. 

5. Based upon the faregoing Findings of Fact and Conclusions of Law, Respondent's Wine and 
Beer Retailer's Off-Premise Permit, BQ-426394 should be ms;eIed. 

ISSUED ON TTlE 23RD DAY OF JULY, 2004, 

A D M ~ S T R A ~  L& JUDGE 
STATE OFFICE OF ADMINISTRATWE BEARXNGS 



STATE OFFICE OF ADMINISTRATIVE HEARINGS 

6777 Camp BowVe Blvd. 
Ft Worth, Texas 767 16 
Phone (817) 7 31-3733 

Fax (817) 377-3706 

SERVICE LIST 

AGENCY. TUCAS ALCOHOLIC BEVERAGE COMMrSSlON 

CASE: PeRex lnterprjse Inc. dhla Krysfal's Mart 

DOCKET NUMBER: 458-04-3461 

AGENCY CASE NO: 

GayFe Gordon 
Attorney 
Texas Alcoholic Beverage Commission 
5806 Mesa Drive, Suite 160 
Austin, IX 78731 
Ph: 51 2/206-3490 
Fax: 51 2-208-3498 

Pertex lnterprise Inc. 
d/Wa Krystal" Malt 
701 N. Eastelde Drive 
Wichita Falls, Texas 76304 
Phi 9401723-a207 
Fax: 940n23-0207 

AGENCY COUNSEL 
BY FAX 

RESPONDENT 
BY MAIL and FAX 

July 26, 2004 
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State Office of Administrative Hearings 

Shelia B adey Taylor 
Chjef Administrative Law Judge 

Alan Stem, Administrator 
Tcxns Alcuholic 'Beverage Commission 

Gay1 e G o r d o ~  S M  Attorney 
Texas Alw holic B evernge Commission 

Pertex lnterprise, hc, d/b/a Krysral's Mart .m FACSMLE & REGULAR MAIL 
70 1 N. Eastelde Drive 940-723-0207 

Wichita Fdls, Texas 763 04 

RE: Dockt No. 452l-04-346252; Tcina Alcwhdic J3~cmgm Commis?ion v~ Pertex Tnfcnprire, h~ d&la Krptal's MnFt 
(TABCNo. 604923) 

Dear Mr. Steen; 

Enclosed please fmd a Proposal for Dedsion in the above-referenced cause for the wnsideratioe of 
the Texas AlcohoIi~ Beverage Commission. Copiw of the proposal are beiag s a t  to GayPc Gordon, 
attorney for Texas Alcoholic Beverage Conmissioq Reza Vzrfiayana, Respondent.' The Staff of the Texas 
Alcoholic B evemge Cornmiss ion (TABC) staff (Petitioner) brought this enforcement action against Pertex 
Interprjse, Inc. d/b/a Krystal Mort (Respondent). Petitioner sought mcellatign of Respondent's permit 
alleging Respondent failed to pay delinquent ad valorem taxes. For the seasons discussed in this proposal, 
the Adminis~ative Law Judge ( X J ]  recommends that the Respondent" p m i t  be canceled. 

Pursuant to h e  Administrative Procedure Act, eacb. party has t h e  right to file exceptions to the 
proposal, accompanied by supporting briefs. Exceptions, replies to the excxptions, and supposlking briefs 
must be filed with the Commission according to the agency's rulcs, wth a copy to State Office of 

Adminisimtive Hearjngs. A party filing exceptions, replies, and briefs must serve a copy on the other patty 
hereto. 

~drnirrfs trati ve Law 3udEe 

6737 Camp Enwit Blvd., Suite 400 Fort Worth, Tcxsa 76116 
(817) 731 -1 733 Fax (817) 371-3706 

http;lknww.uurh,stnte.tx,ulj 


