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REGULAR COMMISSION MEETING
 

10:30 a.m. - January 25, 2008 

5806 Mesa Drive 
Austin, Texas 78731 



~\_T E X A S f- :ALCOHOLIC	 John T. Steen, Jr. 
Chairman-San Antonio 

~ I ~BEVERAGE 

::. -=COMMISSION TEXAS ALCOHOLIC BEVERAGE COMMISSION 
Gail Madden 

5806 Mesa Drive, Suite 185 Member-Dallas 

Alan Steen	 Austin, Texas 78731 
Administrator Jose Cuevas, Jr. 

Member-Midland 

Friday, January 25, 2008 
10:30 a.m. 

AGENDA 

1.	 Call to Order John T. Steen, Jr. 

2.	 Approval of Commission Meeting Minutes of November 30, 2007 John T. Steen, Jr. 

3.	 Administrator's Report: Administrator and Agency Activities, Alan Steen 
Budget Issues, Staff Achievements 

4.	 Approval of Internal Audit Report on Office of Professional Russell Gregorczyk 
Responsibility 

5.	 Peace Officer Identification Cards Joel Moreno 

6.	 First Quarter Performance Measures Joel Moreno 
Diana Gonzalez 
Amy Harrison 

7.	 Fiscal Stewardship Report: Office Space Leasing Charlie Kerr 

8.	 Approval to Adopt Amendments with Changes, §31.4, Relating to Lou Bright 
Public Information Signs 

9.	 Approval to Adopt New Rule, §33.33, Relating to Notification Lou Bright 
Requirements 

10. Approval to Adopt New Rule, §37.2, Relating to Contested Case	 Lou Bright 

11. Approval to Adopt Amended Rule, §41.56, Relating to Out-of-State Lou Bright 
Winery Direct Shipper's Permits 

12. Approval to Adopt New Rule with Changes, §45.33, Relating Lou Bright 
to Certificate of Registration - Distilled Spirits 

13. Approval to Adopt New Rule with Changes, §45.50, Relating Lou Bright 
to Certificate of Registration - Wine 

14. Approval to Adopt Amended Rule, §45.71, Relating to Definitions	 Lou Bright 

15. Approval to Adopt Amended Rule, §45.85, Relating to 
Approval of Labels Lou Bright 
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~TEXASr 7' :ALCOHOLIC	 John T. Steen, Jr. 
Chairman-San Antonio 

~ ~BEVERAGE 
TEXAS ALCOHOLIC BEVERAGE COMMISSION :::......-- -COMMISSION Gail Madden 

5806 Mesa Drive, Suite 185 Member-Dallas 

Alan Steen	 Austin, Texas 78731 
Administrator Jose Cuevas, Jr. 

Member-Midland 

16. Public Comment	 John T. Steen, Jr. 

17. Executive Session to Consult with Legal Counsel Regarding John T. Steen, Jr. 
Pending and Anticipated Litigation Against the Agency and 
to Discuss the Duties, Responsibilities, and Evaluation of 
the Administrator (Govt. Code §551.071, §551.074) 

18. Next Meetings:	 Friday, February 22, 2008 John T. Steen, Jr. 
Friday, March 28, 2008 

19. Adjourn	 John T. Steen, Jr. 

Note: - Items may not necessarily be considered in the order they appear on the agenda. 
- Executive session for advice of Counsel (pursuant to §551.071 of the Government Code) may be 
called regarding any agenda item. 

- Action may be taken on any agenda item. 

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS 
Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or 
services (such as interpreters for persons who are deaf, hearing impaired readers, large print, 
or Braille) are requested to contact Renee Johnston at (512) 206-3217 (voice) (512) 206-3203 
(fax), or (512) 206-3270 (TOO), at least three (3) days prior to the meeting so that appropriate 
arrangements can be made. 
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COMMISSION MEETING MINUTES 
January 25, 2008 

The Commissioners of the Texas Alcoholic Beverage Commission (TABC) met in 
Regular Session on Friday, January 25, 2008, at the Texas Alcoholic Beverage 
Commission, 5806 Mesa Drive, Suite 185, Austin, Texas. 

PRESIDING OFFICER: John T. Steen, Jr. 

COMMISSIONERS 
PRESENT: Gail Madden 

Jose Cuevas, Jr. 

STAFF PRESENT: Alan Steen, Administrator 

Glenda Baker, Assistant Chief of Enforcement 
Carolyn Beck, Public Information Officer, Executive 
Lou Bright, General Counsel, Legal Services 
Sherry Cook, Director of Information Resources 
Deborah Dixon, Director of Education and Prevention 
Loretta Doty, Director of Human Resources 
Bobby Gideon, Captain, Office of Professional 

Responsibility, Executive 
Diana Gonzalez, Acting Director of Compliance 
Russell Gregorczyk, TABC Contracted Internal 

Auditor 
Joe lagnemmo, System Support Specialist, 

Information Resources 
Linda Jackson, Administrative Assistant, Executive 
Renee Johnston, Executive Assistant, Executive 
Dexter Jones, Marketing Practices, Executive 
Jo Ann Joseph, Assistant Director of Licensing 
Charlie Kerr, Director of Business Services 
Susan McElwain, Policy and Planning, Legal 
Joel Moreno, Chief of Enforcement 
Andy Pena, Lieutenant, Office of Professional 

Responsibility, Executive 
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GUESTS PRESENT: 
Mark Bordas, Government Affairs, Anheuser-Busch 
M.L. Calcote. Republic National Distributing Company 
Rick Donley, President, The Beer Alliance of Texas 
Michael Fannin, Texas Association, Beverage 

Licensing Services 
Kimberly Frost, Attorney 
Glen Garey, General Counsel, Texas Restaurant 

Association 
Alan Gray, Licensed Beverage Distributors 
Dacota Haselwood, Executive Director, Texas Wine 

and Grape Growers Association 
Fred Marosko, Texas Package Stores Association 
Alfonso Royal, Governor's Advisor, Office of the 

Governor 
Patricia Shipton, Coors 
Robert Sparks, Licensed Beverage Distributors 
Dale Szyndrowski, Vice President of Government 

Relations, DISCUS 
Don Walden, Attorney, TWGGA 

CALL TO ORDER 

Presiding Officer and Chairman John 1. Steen, Jr., called the meeting of the 
Texas Alcoholic Beverage Commission to order. 

APPROVAL OF COMMISSION MEETING MINUTES OF NOVEMBER 30,2007 

Chairman Steen called for approval of the Commission meeting minutes of 
November 30, 2007. Commissioner Madden so moved, and Commissioner 
Jose Cuevas seconded. The motion carried. 

ADMINISTRATOR'S REPORT 

Chairman Steen called upon Administrator Steen to provide the Administrator's 
report on agency activities, bUdget issues, and staff act"lievements. Administrator 
Steen reported the following: 

•	 Administrator Steen discussed some recent promotions and new roles of staff: 
A new Director of Policy and Planning has been created in Legal 
Services in order that there is one repository in the agency for all 
policies. This will ensure that all policies are coordinated and 
communicated in a consistent manner. Susan McElwain was 
recognized in her new position. 
Administrator Steen recognized Dexter Jones, who was selected 
as the new Director of Compliance in Field Operations, and Diana 
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Gonzalez, the Director of the new Tax Division. Administrator 
Steen stated that he was proud of the direction the agency was 
taking in order to improve communication and consistency within 
the agency. 
Other movements around the state include: Mario Villarreal will be 
the Lieutenant in the EI Paso District Office effective February 1. 
Lieutenant Marc Decatur will be moving from EI Paso to the 
Houston District Office to replace Lieutenant John Placette, who 
retired. Mark Menn is being promoted from Sergeant in Houston to 
Lieutenant in Corpus Christi effective February 1, replacing 
Lieutenant Art Munsell from Corpus Christi, who is retiring at the 
end of this month. 

•	 TASC has begun posting employee job descriptions on the agency's website. 
This will be a great resource for managers to use and for the public to see 
when applying for postings. 

•	 It is nearing time for the Employee of the Year Awards. Award nominations 
have been received for seven Certified Peace Officers and seven Civilians. 

•	 The Governor's Office 2008 Texas Round-Up-a statewide fitness initiative­
has begun. TASC employees are being given an incentive of four hours of 
administrative leave if they participate in the six-week challenge or participated 
in the 5K or 10K run/walk. 

•	 The Enforcement Manual that has been in progress for a year has been 
completed and delivered to agency staff. The manual is in effect on February 
1,2008. 

•	 The contract for the physical fitness standards for Commissioned Peace 
Officers was awarded to FitForce. TASC partnered with the Texas Parks and 
Wildlife and Texas Department of Criminal Justice on the contract; as a result 
of the partnership, TASC saved $13,700. 

•	 Two successful Operation Fake-Out initiatives were held, one in San Marcos 
and one in Austin. TASC partnered with various industry members and law 
enforcement agencies to identify and confiscate fake, forged, or altered IDs 
used by underage kids. The initiatives are announced ahead of time, as a 
preventative approach. 

APPROVAL OF INTERNAL AUDIT REPORT ON OFFICE OF PROFESSIONAL 
RESPONSIBILITY (OPR) 

Chairman Steen called upon Russell Gregorczyk, TASC's contracted Internal 
Auditor. 
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Mr. Gregorczyk highlighted the internal audit report on the OPR (Attachment 1). 
He noted that in general, OPR was operating effectively, and most of the 
recommendations made were meant for "tweaking." He also noted that most of 
the recommendations made in the report would be implemented by February 1. 

Mr. Gregorczyk briefly discussed Recommendation 3 to seek an opinion of the 
Attorney General's Office regarding anonymous complaints. He stated that 
earlier that day in the Audit Committee meeting, he learned that TABC had 
already obtained an Attorney General's opinion, and that the issue was resolved. 
Administrator Steen explained that any anonymous complaint with sufficient 
information would be signed by the director of OPR as a formal complaint. 

Commissioner Cuevas stated that the 112 employee-on-employee complaints 
appeared to be high. Mr. Gregorczyk agreed, stating the new IAPro software 
should be able to help management identify any problem trends and underlying 
issues. 

Mr. Gregorczyk also discussed the recommendation to have a dedicated training 
budget for staff to conduct investigations. In response to Commissioner Cuevas' 
questions concerning staff not trained in investigations, Captain Bobby Gideon 
clarified the difference between management issues-such as rudeness issues­
as opposed to investigations, which trained personnel would be involved. Either 
OPR or Enforcement staff would assist in investigations to ensure quality control. 

Chairman Steen commended Mr. Gregorczyk's work on the audit and expressed 
appreciation for Administrator Steen expediting the implementation of the 
recommendations. The Commissioners expressed appreciation to Administrator 
Steen and Captain Gideon for their efforts. Chairman Steen called for a motion 
to approve the internal audit report on the Office of Professional 
Responsibility. Commissioner Cuevas so moved, and Commissioner 
Madden seconded. The motion carried. 

PEACE OFFICER IDENTIFICATION CARDS 

Chairman Steen called upon Joel Moreno, Chief of Enforcement, to discuss the 
peace officer identification (10) cards. 

Chief Moreno explained that House Bill 3613 passed in the last legislative 
session, requiring every peace officer in the state of Texas to carry an 10 card 
listing a telephone number for peace officer verification. Agencies with fewer than 
1,000 peace officers must have this in effect by January 2008. 

Chief Moreno recounted how he began looking for options in September to 
ensure the agency met the January deadline. He explained that the Texas 
Commission on Law Enforcement Officer Standards and Enforcement 
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(TClEOSE) offered to provide IDs at $25 per peace officer, which would cost the 
agency approximately $7,600, not including a calling center. Chief Moreno stated 
that a calling center would cost approximately $10,000 in addition to 11 agency 
FTEs or contracted employees to handle the calling center. 

Chief Moreno also contacted the Texas Parks and Wildlife Department (TPWD). 
TPWD generously offered to combine resources with TASC. As a result, TPWD 
will produce the IDs for TASC at no cost except for the materials, and will allow 
TABC to utilize TPWD's 24-hour calling center at no cost, as long as TABC 
provides an updated database. This saves TASC approximately $8,000 for the 
IDs, at least $10,000 for a calling center, and 11 FTEs or contracted employees to 
man the center. 

Chief Moreno showed an example of the card, which contained a picture, the 
state seal, a physical description of the officer, a bar code, date of employment, 
and a telephone number for people to call to verify the peace officer's authenticity. 

Commissioner Madden asked about the employment verification. Chief Moreno 
explained that Texas had not required a telephone number for verification in the 
past; the telephone number can be used by anyone to verify that the peace officer 
is truly an officer. 

Chairman Steen commended Chief Moreno for partnering with TPWD to save the 
agency money and appreciated TPWD's generosity. 

Chairman Steen asked how the officers were told to respond if someone wished 
to utilize the telephone number for verification. Chief Moreno responded that 
everyone had been instructed that they must present the 10 and be professional. 
Chairman Steen stated that he wanted to be sure that it was emphasized to the 
officers the need to not be defensive about this new requirement and that the 
attitude should be: "please go ahead and call ... that's what the number is for." 
Chief Moreno agreed, stating that this has been communicated and emphasized 
to staff. 

Commissioner Cuevas asked if this was the first time TASC had partnered with 
TPWD to save on resources. Chief Moreno stated that TASC recently partnered 
with TPWD and the Texas Department of Criminal Justice on the physical 
requirement bid. As Administrator Steen had stated earlier, TASC saved 13,700. 
Chief Moreno added that the taxpayers realized a total savings of $42,000 from 
the three agencies' partnership in this initiative. 

Chairman Steen stated he wanted to return to the point concerning the change in 
the requirement of the 10 verification, wanting assurance that the issues of 
politeness and professionalism were emphasized and that they would be 

7
 



continued to be communicated. Chief Moreno assured him that this has been 
communicated and would continue to be communicated. 

FIRST QUARTER PERFORMANCE MEASURES 

The next presentation topic was an update to the agency's first quarter 
performance measures (Attachment 2). 

Chief Moreno presented the first quarter performance measures for Field 
Operations/Enforcement. On inspections of licensed and unlicensed locations, 
Enforcement performed over 35,000 inspections, over the goal of 32,000. The 
goal for percent of licensed locations inspected was just under 20%; the actual 
percent achieved was 45%. The average cost per inspection is $175; however, 
the actual cost for the first quarter was less, at $137.48. Commissioner Cuevas 
asked how staff were able to spend less per inspection. Chief Moreno responded 
that one of the main reasons is that agents have been trained to do the 
inspections, having been a part of the system for some time. In the past, there 
would be both an agent in training and an agent doing the inspection, thus having 
two persons conducting the inspection rather than one. 

Diana Gonzalez presented the first quarter performance measures for Field 
Operations/Compliance. This would be her last time to report the compliance 
figures as she is now Director of the new Tax Division. Ms. Gonzalez reported 
that the number of compliance activities for the first quarter was exceeded, having 
conducted 39,258 activities, over the goal of 33,000. The percent of compliance 
activities resulting in administrative or compliance actions was 19.5%, with the 
goal at 34%. She explained that the 34% target was based on historical data. 
While there is not any real data at this time to explain the decrease, it is believed 
that part of the reason may be due to the Sunset change resulting in wholesalers 
and package stores being able to fax and email notices of defaults and payments, 
thus making the process more efficient and timely. Commissioner Cuevas asked 
when she thought that this may prove out to be the reason. She responded that 
she thought it could be within the next three to six months to see the impact of 
this Sunset change. Ms. Gonzalez reported the average cost per compliance 
activity including tax report analyses to be $26.82, versus the project cost of 
$45.41. She explained that the number of inspections and compliance activities 
was greater than anticipated, thus driving down costs. 

Jo Ann Joseph, Assistant Director of Licensing, presented the Licensing Division's 
first quarter measures, as Director Amy Harrison was out of town conducting 
training. The goal for original license/permit applications to be processed within 
14 days is 99%; the actual percent is at 98.3%, but Ms. Joseph stated that there 
was no concern over the very slight decrease. The number projected for licenses 
and permits was 25,000; and TASC issued 26,813 and processed 28,946. The 
average cost per license/permit processed was projected at $24.22; however, the 
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actual cost was $21.28. She explained that the more licenses/permits that are 
processed, the lower the cost would be. Commissioner Cuevas stated that he 
remembered that staff worked overtime during the summer to catch up on the 
backload and asked the status. Ms. Joseph responded that the Licensing 
Division is current in its processing. 

Commissioner Cuevas also asked about the backlog on the seller-server training 
certification. As this was under the Education and Prevention Division, 
Administrator Steen and Director Deborah Dixon responded that the certificate 
entry was still behind, but they expected to be current by the end of February. 

FISCAL STEWARDSHIP REPORT: OFFICE SPACE LEASING 

Chairman Steen called upon Charlie Kerr, Director of Business Services. 

Mr. Kerr presented the fiscal stewardship report on office space leasing 
(Attachment 3). He explained that the agency-unlike several other state 
agencies-has the ability to contract its own building leases. Mr. Kerr briefly 
reviewed the 23 office leases, which only amounted to a 2.1 % increase, the 14 
General Services Commission Ports of Entry leases, and the four private Ports of 
Entry leases. In addition, there are 32 small outpost locations that are provided 
free space by local county or city offices. TABC provides assistance to these 
offices, so it is a mutually beneficial arrangement. Commissioner Cuevas 
requested that TABC send a thank you note or some type of 
acknowledgement to these 32 entities. Administrator Steen concurred. 

Chairman Steen asked about the procedure for the review and signature of the 
leases. All leases are signed by Mr. Kerr and reviewed by General Counsel. 
Lease contracts in the amount of $100,000 or more are additionally signed by 
both the General Counsel and the Administrator. 

APPROVAL TO ADOPT AMENDMENTS WITH CHANGES, §31.4, RELATING TO 
PUBLIC INFORMATION SIGNS 

Chairman Steen called upon Lou Bright, General Counsel. Mr. Bright stated that 
he would be discussing proposed new rules and changes to existing rules 
(Attachment 4). 

Mr. Bright discussed the proposed change to §31.4, relating to the posting of 
health warning signs, specifically the warning of fetal alcohol syndrome that could 
result from drinking alcoholic beverages while pregnant, in establishments 
licensed for on-premise consumption. 

Initially, TABC proposed language to the existing rule dealing with public 
information signs, as a means to start discussion. Since that time, TABC has 
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received a number of comments from citizens from health organizations such as 
the University of Texas Health Science Center of San Antonio, the Texas 
Department of Health, and the March of Dimes. Several suggestions were made 
that were accommodated by changing and reformatting this rule. Commissioner 
Madden asked if TABC sought the suggestions or if people simply just called in 
their suggestions. Mr. Bright responded that it was a combination of both. TABC 
knew some of the people who would be interested in it, and they were sent the 
proposed rule draft. Others contacted TABC staff. 

The first suggestion received was to make the sign larger, at least 8~ by 11. The 
second suggestion concerned the language, and there were several exchanges 
with commenters concerning the language to make it clearer and more specific. 
After considerable discussions, TABC took language from the suggestions made 
by various health organizations to ensure that the risk was made clear in the 
signage. In addition, the proposed changes require that the sign be of a certain 
size, be of a certain quality, be legible, be posted on the egress of each public 
restroom-both men's and women's-and be at a level where the sign can be 
easily seen. 

Mr. Bright further explained that the statute required placement of the sign "on the 
door to each restroom." However, to make it a more expansive application than 
the statute language, it was proposed that the language require placement of the 
sign at each egress of all public restrooms. It was learned that there are some 
establishments that don't actually have doors to their restrooms, so the proposed 
language would require posting to whatever entryway is utilized to the restroom. 
Mr. Bright recommended that the Commission adopt the rule as amended. 

Chairman Steen asked Mr. Bright if the door/egress issue was the one that Mr. 
Jim Haire commented on. Mr. Bright confirmed it was. Chairman Steen asked if 
Mr. Haire was pleased with the proposed wording. Mr. Bright responded that he 
received a comment from Mr. Haire by email the Tuesday of this week, and Mr. 
Haire's comment was that the wording of the sign should be altered than what 
was proposed. Mr. Bright explained that he did not agree with that, because the 
altering of the wording that Mr. Haire suggested would not be a substantive 
change to the meaning of what was being proposed. He further explained that it 
was not his objection to Mr. Haire's wording; however, the wording was not 
substantive to re-involve new discussions after considerable discussions had 
already occurred. 

Chairman Steen stated that posting the sign at the restroom entryway might not 
necessarily be read, and he suggested the possibility of posting the sign on the 
inside of each bathroom stall. He stated it seemed that if the intent was to get the 
message across to women on the dangers of drinking while pregnant, then 
placement of the signs inside the stall doors would be optimal. Mr. Bright stated 
he would not argue with that, but there was the legal consideration that the rule 
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must do at least what the statute commands, that being the sign be posted on the 
door to each restroom. However, he stated that the Commission would have the 
authority to require both a sign at the door as well as within each stall. Chairman 
Steen stated that he felt it important that the sign be read, and asked if a motion 
could be made to effect that requirement. Mr. Bright responded that the 
Commission could amend the language of the rule as long as it did not conflict 
with the statute. 

Commissioner Madden stated that she had done a great deal of research into this 
issue, and she knew that doctors' offices and hospitals provide a great deal of 
information to pregnant women concerning the dangers of drinking while 
pregnant. She felt confident that placing the signs in each stall would not be 
necessary, as there was already plenty of information being provided to the public 
on this issue. Commissioner Cuevas added that some bathrooms do not have 
stall doors. In addition, requiring signage within each stall would complicate 
matters for the establishments in the maintenance of multiple signs. 
Commissioner Cuevas moved that the proposed rule relating to pUblic 
information signs be approved as presented. Commissioner Madden 
seconded. The motion carried. 

APPROVAL TO ADOPT NEW RULE, §33.33, RELATING TO NOTIFICATION 
REQUIREMENTS 

Mr. Bright stated that §33.33 is a proposed new rule not required by statute but 
was provoked by a change in Section 11.65. In the last legislative session, the 
way TABC notifies licensees/permittees about actions on their licenses/permits 
had changed. It changed from certified mail or personal delivery to regular mail, 
which provides more certainty about when the effective date is of a particular 
notice. This requires all licensees and permittees, including seller server training 
schools that TABC regulates, to keep on file with this agency their active, 
legitimate addresses. No comments were received on the proposed new rule, 
and Mr. Bright recommended the Commission adopt the rule as published in the 
Texas Register. Commissioner Madden so moved and Commissioner 
Cuevas seconded. The motion carried. 

APPROVAL TO ADOPT NEW RULE, §37.2, RELATING TO CONTESTED CASE 

Mr. Bright stated that §37.2 is a technical procedural rule that gives some clarity 
to TABC administrative case proceedings. Basically, it means that those rules 
from the Administrative Procedures Act relating to notice and finality of judgment 
that apply to all administrative cases also apply to TABe administrative cases. 
No comments were received on the proposed rule, and it was recommended that 
the Commission adopt the rule as published in the Texas Register. 
Commissioner Madden so moved and Commissioner Cuevas seconded. 
The motion carried. 
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APPROVAL TO ADOPT AMENDED RULE. §41.56. RELATING TO OUT-OF­
STATE WINERY DIRECT SHIPPER'S PERMITS 

Mr. Bright explained that §41.56 was a proposed amendment to an existing rule. 
He reminded the Commissioners that in 2005, TABC created a new permit that 
allowed out-of-state wineries to ship wine directly to Texas consumers. Like all of 
TABC's out-of-state permittees, they were submitting monthly reports of their 
activities. However, because their activities were much lower compared to the 
others, it was proposed that they submit quarterly rather than monthly reports. 
This lessens the administrative burden on those out-of-state wineries. No 
comments were received on the proposed new rule, and Mr. Bright recommended 
the Commission adopt the rule as published in the Texas Register. 
Commissioner Madden so moved and Commissioner Cuevas seconded. 
The motion carried. 

APPROVAL TO ADOPT NEW RULE WITH CHANGES. §45.33. RELATING TO 
CERTIFICATE OF REGISTRATION-DISTILLED SPIRITS 

Mr. Bright recalled that during the last legislative session, TABC altered the label 
approval process in different ways for distilled spirits, wine, and malt beverages. 
For distilled spirits and wine, the law was altered such that TABC would no longer 
do an independent label approval. Rather, TABC would accept and register their 
federal certificate of label approval to do business in the state of Texas. Thus 
changes in the rules were required. Mr. Bright explained that the rules in this 
matter are contained in Chapter 45 and are segregated into distilled spirits, wine, 
and malt beverage segments. Therefore, the first rule before the Commission is 
the rule governing the certificate of registration for distilled spirits. Some 
comments were received to make the language clearer, and those changes were 
made to the proposed rule. No other comments were received, and Mr. Bright 
recommended adoption of the rule, with those changes made to the version 
initially proposed in the Texas Register. Commissioner Madden so moved and 
Commissioner Cuevas seconded. The motion carried. 

APPROVAL TO ADOPT NEW RULE WITH CHANGES. §45.50. RELATING TO 
CERTIFICATE OF REGISTRATION-WINE 

Mr. Bright stated that proposed new rule §45.50 does for wine the same that the 
previous rule did for distilled spirits. Similar comments were received for 
language clarity, and those changes were made. Mr. Bright recommended 
adoption of the rule, with those changes made to the version initially proposed in 
the Texas Register. Commissioner Madden so moved and Commissioner 
Cuevas seconded. The motion carried. 
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APPROVAL TO ADOPT AMENDED RULE, §45.71, RELATING TO DEFINITIONS 

Mr. Bright stated that this amended rule as well as the next rule deal with malt 
beverages, and there are differences in how malt beverages are handled as 
opposed to distilled spirits and wine. First, TABC must have some sort of 
chemical analysis of a malt beverage so that it can be classified as a beer or as a 
malt liquor. The recent legislative session changed that to allow either the 
provision of a sample for TABC's review or a provision of a report from an 
independent laboratory, thus requiring new definitions of independent laboratory 
and independent reputable laboratory. No comments were received on the 
proposed definitions, and Mr. Bright recommended adoption of the amendment, 
as published in the Texas Register. Commissioner Madden so moved and 
Commissioner Cuevas seconded. The motion carried. 

APPROVAL TO ADOPT AMENDED RULE, §45.85, RELATING TO APPROVAL 
OF LABELS 

Mr. Bright discussed that this proposed amended rule deals with the approval of 
malt beverage labels. It incorporates the segment allowing the provision of a 
report from an independent laboratory or a copy of the federal label approval from 
the Department of Treasury. No comments were received on the proposed 
definitions, and Mr. Bright recommended adoption of the amendment, as 
published in the Texas Register. Commissioner Madden so moved and 
Commissioner Cuevas seconded. The motion carried. 

PUBLIC COMMENT 

Chairman Steen asked if there was anyone in the audience who wished to provide 
public comment. No one registered or expressed a desire to provide any public 
comment. 

EXECUTIVE SESSION 

Chairman Steen made the announcement that the regular open session of the 
Texas Alcoholic Beverage Commission would be recessed, the time being 
11 :49 a.m., January 25, 2008, and an executive session would be held to 
consult with Legal Counsel regarding pending and anticipated litigation 
against the agency and to discuss the duties, responsibilities, and evaluation 
of the Administrator, pursuant to Texas Government Code, §§551.071 and 
551.074. 

Chairman Steen announced that the Texas Alcoholic Beverage Commission 
had concluded its executive session and was in open session, the date being 
January 25, 2008, and the time, 1:11 p.m. No final action, decision, or vote 
was made in the executive session. 
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NEXT MEETINGS 

Chairman Steen announced the next two meetings: 10:30 a.m., Friday, 
February 22, 2008, and Friday, March 28, 2008. 

Chairman Steen stated that the Commissioners were discussing the Siesta 
Village Market litigation case in executive session. Chairman Steen stated that 
there would need to be a plan in place tor regulating out-ot-state wine retailers 
consistent with the judge's opinion. Therefore, he requested that this be 
placed on the next meeting agenda. Administrator Steen stated that it 
would be placed on the February agenda. 

ADJOURNMENT 

Chairman Steen called for a motion to adjourn. Commissioner Madden so 
moved, and Commissioner Cuevas seconded. The motion carried, and 
Chairman Steen announced that the meeting was adjourned. 
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EXECUTIVE SUMMARY 

Audit Purpose 

The purposes of the internal audit were to 
evaluate the effectiveness and efficiency of 
policies and procedures used by the Office of 
Professional Responsibility for conducting 
investigations of employee misconduct 
complaints and reporting on complaints and 
investigations. 

Audit Observations 

•	 The current employee complaint policy is 
thorough in design and provides a clear 
understanding of the role of OPR; 
however, the policy is not adequate with 
regard to classifying complaints and 
properly assessing what resources should 
be expended on each complaint type. 

•	 Too many problems are referred to OPR 
as complaints rather than be dealt with as 
management issues. 

•	 There are reasonably effective and 
efficient procedures for conducting 
employee misconduct complaint 
investigations, documenting the 
complaint investigation work perfonned 
and results and preparing the 
investigation report, even though no 
written investigative" procedures and 
checklists have been developed and used 
for conducting investigations until 
recently. 

•	 The TABC General Counsel and the 
TABC Officer's Association disagree 
sharply on the interpretation of the statute 
and its application to the practices that 
TABC has developed in situations where 
a complainant will not or cannot be found 
to sign a written complaint. 

•	 The employee complaint policy is readily 
available on the TABC intranet. Division 
directors and captains in the field are well 
informed about the procedures in the 
employee complaint policy. 

•	 The current deadlines for conducting 
investigations for Priority I allegations 
(10 working days) and Priority II 
allegations (20 working days) are too 
short and are cannot be achieved in most 
cases. Of the 42 complaints open at the 
time of audit fieldwork, all were more 
than 30 working days old. 

•	 There are effective procedures for 
coordination among the Office of 
Professional Responsibility, "Human 
Resources and the General Counsel 
involving employee misconduct 
complaints that may result in adverse 
personnel actions. 

•	 A timely, effective and consistent process 
has been established for counseling or 
disciplining personnel where the 
employee misconduct allegations have 
been substantiated by the investigation. 

•	 An effective tracking and reporting 
system has not been established for 
providing the results of employee 
misconduct complaint investigations to 
the Administrator and Commission 
members. 

•	 Training for investigators is currently 
practically non-existent. Too much 
reliance is being placed on the assumed 
investigation expertise of field 
individuals. 

•	 With better training and use of available 
automated resources and by eliminating 
time spent on management issues that 
should not be categorized as complaints, 
OPR should be adequately staffed and 
able to clear the backlog and complete 
investigations timely in the future. 

Audit Recommendations 
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The Administrator and executive team• 
should revise the employee misconduct 
policy to reduce and better define the 
types of complaint cases assigned to 
OPR. 

•	 OPR should develop investigation 
procedures for use by all persons 
perfonning employee complaint 
investigations. Investigation checklists 
for each major type of complaint should 
be developed for use by field 
investigators. 

•	 An outside legal opinion should be 
sought from the Attorney General's 
Office regarding the adequacy of the 
notice to the accused provisions in the 
employee complaint policy. In addition, 
TABC's practice of converting 
anonymous complaints into formal cases 
brought by the agency should also be part 
of the opinion request. 

•	 A deadline of thirty working days to 
complete investigations should be 
considered, with a proviso for extending 
the deadline if approved by the TABC 
Administrator. 

•	 The process wherein the General Counsel 
reviews the OPR investigation before the 
file is released to the division director 
should be fonnally amended into the 
policy, including specifying the types of 
cases when this will occur. 

•	 Reporting on OPR cases should be 
revised. IAPro should be used to 
generate reports for the Administrator 
and Commission on a monthly basis, or 
when requested on an ad hoc basis. 

•	 The IAPro software should be utilized by 
OPR as soon as training and 
customization of the program can be 
finished. 

•	 An OPR training budget should be 
planned and funded. OPR staff should 
receive the training necessary to perfonn 
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their investigation duties effectively. 
Staff assigned to perfonn investigations 
should also be trained in investigative 
techniques, particularly those staff who 
are not law enforcement officers. 

Management's Response 

Management concurs with all 
recommendations made in the report. 
Actions to be taken by management and the 
timelines for completion are indicated in the 
management response to each 
recommendation. Management expects. to 
complete implementation of most 
recommendations by February 1,2008. 
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AUDIT PURPOSE & SCOPE 

The purposes of the internal audit were to 
evaluate the effectiveness and efficiency of 
policies and procedures used by the Office 
of Professional Responsibility for 
conducting investigations of employee 
misconduct complaints and reporting on 
complaints and investigations. 

The scope of audit work included review, 
analysis, and/or testing of the following 
areas: 
•	 case categorization and case assignment; 
•	 guidelines, standards and procedures for 

conducting investigations; 
•	 timelines for conducting investigations; 
•	 case files for FY 2006 and 2007; 

coordination with Human Resources and 
Legal; 

•	 training and resources for conducting 
investigations; and 

•	 management reports for analyzing 
complaints and investigations. 

Specific audit objectives for each of these 
audit areas were developed and coordinated 
with TABC management. 

AUDIT RESULTS & 
RECOMMENDATIONS 

The results and recommendations of the 
internal audit work are presented in this 
section for each of the eight audit objectives 
that were established and coordinated with 
TABC management. 

Audit Objective 1: Determine if there are 
effective and efficient procedures for 
analyzing and categorizing employee 
misconduct complaints to determine the 
investigative procedures that should be used 
in conducting the investigation. 

The current employee complaint policy has 
been in place for approximately two years. 
The policy is thorough in design and 
provides the reader with a clear 
understanding of the role of OPR (as well as 
the other players involved). The duties of 
OPR are specifically spelled out. The policy 
creates a central role for OPR. However, it 
is equally clear that the policy, while overall 
a success for the TABC in most ways, is 
lacking in several aspects that pertain 
primarily to OPR's central role in the 
complaint process. One of these failings is 
with regard to classifying complaints and 
properly assessing what resources should be 
expended on each complaint type. 

The employee complaint policy generally 
categorizes complaints into two levels of 
seriousness. Priority I complaints are 
considered the most serious. These might 
involve discharge of fireanns, excessive 
force, acts of violence and harassment, 
including sexual harassment. Priority II 
complaints include such matters as conflict 
of interest, theft, corruption, bribery, 
discrimination, arrest of an agency 
employee, retaliation, fraud, forgery, 
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tampering with government records, and 
courtesy/rudeness complaints. It also makes 
it clear that OPR is the central reporting 
point for all employee misconduct 
complaints and investigations. The policy 
places a great burden on OPR when it must 
address or investigate all but a very limited 
number of complaint types. From January 
1, 2006 through October 17, 2007, OPR 
logged and took at least some investigative 
action on 256 employee complaints. During 
this period, OPR had a Director and one, full 
time investigator. Even in light of the fact 
that OPR could, and did, delegate more than 
half the investigations to the regional offices 
or division heads, OPR was still responsible 
for following up, tracking and reviewing all 
256 complaint files. 

Other law enforcement agencies reviewed 
(Texas Parks and Wildlife, Texas 
Department of Public Safety and Austin 
Police Department) classify complaints by 
type of complaint (discharge of firearm, 
excessive force, rudeness, etc.). In some 
cases internal affairs only investigates 
certain types of complaints and delegates 
lesser complaints to other investigators. 
This is similar to OPR, but it appears that 
OPR goes beyond these agencies in 
investigating incidents that might not be 
classified as complaints in these agencies, 
but would be treated as employee grievances 
or simply as management issues. 

Too many problems are referred to OPRas 
complaints rather than be dealt with as 
management issues. Part of this is also 
OPR's apparent reluctance to simply get a 
short rendition of the facts, conclude 
immediately that the incident is a 
management issue and never open an OPR 
case in the first place. The Administrator, 
with input from the executive management 
team, needs to revise the policy to clarify 

OPR's responsibility and make a clear 
statement to OPR that it should delegate or 
refer matters that are clearly management 
issues to the appropriate division director or 
Human Resources rather than treating them 
as complaints. 

Recommendation 1: The Administrator and 
executive team should revise the employee 
misconduct policy to reduce and better 
define the types of complaint cases assigned 
to OPR. In making this determination, other 
law enforcement agencies' internal affairs 
polices should be consulted to determine 
which cases they consider appropriate for 
internal affairs versus those handled 
through other means. 

TABC Management Response: OPR 
agrees with the recommendation. OPR is in 
the process of re-writing policy to reduce 
and better define the types of complaint 
cases assigned to OPR. OPR is utilizing the 
Department of Public Safety Internal Affairs 
policy as a template. The Director of OPR 
has begun a process of meeting with 
Division Heads to work out issues that may 
directly affect them individually and explain 
the recommended changes in detail. The 
new OPR policy is being written by the 
OPR Director and is set for completion and 
implementation by February 1, 2008. 

Audit Objective 2: Determine if there are 
effective and efficient procedures for 
conducting employee misconduct complaint 
investigations, documenting the complaint 
investigation work performed and results 
and preparing the investigation report. 

There are reasonably effective and efficient 
procedures for conducting employee 
misconduct complaint investigations, 
documenting the complaint investigation 
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work perfonned and results and preparing 
the investigation report, even though no 
written investigative procedures and 
checklists have been developed and used for 
conducting investigations until recently. 

The current TABC Employee Misconduct 
Complaints and Investigations Policy is a 
very good outline guide for investigators 
conducting employee complaint matters. 
The policy has a good description of what 
the investigator needs to include in the 
report. However, OPR has no specific 
investigation technique manual. 
Historically, OPR and investigators in the 
field offices have relied on the fact that 
many investigators assigned to an employee 
complaint are seasoned TABC investigators 
and have a background in doing fairly 
complex field investigations, but some 
investigations are assigned to division 
personnel whom are clearly not trained in 
investigation techniques at all. Further, new 
techniques in interrogation and investigation 
are developed from time to time. The new 
director of OPR has recently developed 
several new fonns and checklists that should 
ensure a reasonable level of unifonnity in 
the investigation process. Nonetheless, there 
is a clear need for developing written 
investigation procedures, checklists and 
similar guidelines for conducting 
investigations. 

The lack of an investigation procedure 
manual does not appear to have significantly 
diminished the quality of investigations 
based on the testing of OPR case files and 
investigation reports. Testing of a random 
sample of OPR case files indicated few 
problems that would lead to the conclusion 
that the investigative techniques being 
employed are defective. The reports on 
almost all the complaints were thorough, 
complete and competently done. While it 

might speed the investigation to have more 
standard techniques for investigating 
complaints, it does not appear that there is 
any substantial problem with the 
investigation techniques currently being 
used by both the OPR and field 
investigators. 

Recommendation 2: OPR should develop 
investigation procedures for use by all 
persons performing employee complaint 
investigations. Investigation checklists for 
each major type of complaint should be 
developedfor use by field investigators. 

TABC Management Response: OPR 
agrees with the recommendation. OPR has 
already developed new forms that include a 
checklist for investigators that have been 
assigned an administrative inquiry or fonnal 
complaint. The OPR Director will be 
responsible for the development. Eight new 
procedures and fonns have been developed 
and the implementation should be no later 
than February 1,2008. 

Audit Objective 3: Determine if adequate 
employee misconduct complaint 
investigation procedures have been 
developed and made available to TABC 
employees. 

A review of the Employee Misconduct 
Complaints & Investigations Policy 
provisions regarding notice to the parties 
involved indicates that the policy includes a 
thorough description of the notice 
requirements. In addition, the overall 
investigative process is adequately laid out 
in the policy for employees to follow. 

Human Resources has developed a good 
practice of ensuring that personnel are 
infonned of the policy. Employees sign a 
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receipt acknowledging that they have 
received the Human Resources Policies 
Manual, including the employee complaint 
policy. The employee complaint policy is 
readily available on the TABC intranet. 
Division directors and captains in the field 
are well informed about the procedures in 
the employee complaint policy. They all 
indicated a clear understanding of the 
process. In addition, they were firm in their 
belief that the personnel in their respective 
divisions knew the policy reasonably well. 
The fact that the process is being used 
reasonably often supports management's 
belief. One hundred and forty-four 
employee complaints were filed in 2006 and 
another 112 were filed through October 5, 
2007 with OPR. Based on the files 
reviewed, many of these were employee to 
employee complaint. matters. Clearly there 
is little, if any, lack of awareness of the 
policy on the part of employees. 

There is one aspect of the Employee 
Misconduct Complaints & Investigations 
Policy that may require additional 
clarification and or possible change in order 
for all TABC employees to adequately 
understand and agree with the policy. If an 
investigation by OPR or its designee 
determines that an anonymous complaint 
has enough merit to warrant further review, 
then the complaint is converted into a formal 
complaint by serving the accused with an 
inter-office communication (lOC) that 
details the charges stemming from the 
complaint. This policy is an effort to 
conform to Section 614.022 of the Texas 
Government Code and case law deriving 
from it that requires that any complaint 
wherein any form of disciplinary action 
against an accused law enforcement officer 
(specifically including TABC officers) is 
contemplated, must be both in writing and 
signed. Based on the notice requirements to 

accused employees currently in the 
employee complaint policy, TABC is clearly 
following that provision. However, the real 
issue is whether the TABC notice provisions 
follow the dictates of the Texas Government 
Code, Section 614.022. The TABC General 
Counsel and the TABC Officer's 
Association disagree sharply on the 
interpretation of the statute and its 
application to the practices that TABC has 
developed in situations where a complainant 
will not or cannot be found to sign a written 
complaint. This is a matter that needs to be 
resolved if possible before a case arises that 
may result in unnecessary litigation. 

Recommendation 3: An outside legal 
opinion should be sought from the Attorney 
General's Office regarding the adequacy of 
the notice to the accused provisions in the 
employee complaint policy. In addition, 
TABC's practice of converting anonymous 
complaints into formal cases brought by the 
agency should also be part of the opinion 
request. Before seeking the opinion, both 
TASC executive management and the TABC 
Officer'S Association should agree to abide 
by the outside decision. 

TABC Management Response: OPR 
partially agrees with the recommendation. 
An opinion from the Attorney General's 
(AG's) Office would give a creditable 
source to the question of anonymous 
complaints, but the reality is that all 
complaints must be addressed, anonymous 
are not. The information received by an 
anonymous complaint at a bare minimum 
could serve management as a heads up to a 
specific issue that otherwise would go 
unnoticed. The validity or honesty of the 
anonymous complaint mayor may not be 
verified with an administrative inquiry but 
the effort on management's part cannot be 
underestimated. OPR will meet with the 

7
 



TABC Internal Audit of the Office of Professional Responsibility ­
Final Draft Report - January 8, 2008 

TABC Officer's Association representatives 
to discuss the pros and cons of not 
investigating anonymous complaints and the 
concept of "the police policing themselves." 
The Administrator will request the AG's 
opinion. The Director of OPR will conduct 
the meeting with TABC Officers 
Association. The opinion from the Attorney 
General's Office and the meeting with the 
TABC Officer's Association will be 
completed by February 1, 2008. 

Audit Objective 4: Determine if reasonable 
timelines have been established for 
conducting employee misconduct complaint 
investigations and completing all actions 
necessary to close the complaint 
investigation. 

The current deadlines for conducting 
investigations for Priority I allegations (10 
working days) and Priority II allegations (20 
working days) are too short and are cannot 
be achieved in most cases. Audit testing of 
a random sample of OPR cases in FY 2006 
and FY 2007 found that the average time to 
complete the investigations was 24 working 
days, with nine taking 30 days and one 
taking 100 days to complete the 
investigation. Of the 42 complaints open at 
the time of audit fieldwork, all were more 
than 30 working days old. 

The new policy in draft form eliminates the 
OPR deadlines for completing either Priority 
I or Priority II allegations, but does establish 
a 10 day deadline for completing 
investigations assigned to field supervisors. 

Reviews of other law enforcement deadlines 
for completing investigations ranged from 
45 days to 180 days depending upon the 
nature of the complaint. The general 
consensus from interviewing TABC 

management was that concluding 
investigations in twenty-five to thirty 
working days, if the current backlog can be 
eliminated, is a reasonable expectation. 
Currently, the problem is both systemic and 
the result of OPR practices. The employee 
complaint policy makes OPR the focal point 
of too many types of complaints for the staff 
available as discussed in Audit Objective 1. 
At the same time, OPR might be able to do a 
better job within the current policy by 
reviewing the practices of other agencies 
that are also required to be. the clearing 
house for essentially all employee 
complaints. Several staff interviewed, 
including the leader of TABC's Officer's 
Association, mentioned a strong preference 
for the procedures used by the Texas 
Department of Public Safety and the Texas 
Wildlife Department for dealing with 
complaints against TABC officers. Changes 
to the current policy could go a very long 
way toward clearing the current case 
backlog of investigations. 

Recommendation 4: A deadline of thirty 
working days to complete investigations 
should be considered, with a proviso for 
extending the deadline if approved by the 
TABC Administrator. 

TABC Management Response: 
Management agrees with the 
recommendation. Management also 
believes a provision is necessary for 
extending the deadline by 10 days if 
approved by the appropriate division head. 
The completion of the new OPR policy will 
be the responsibility of the OPR Director, 
and its implementation should be no later 
than February 1,2008. 

Audit Objective 5: Determine if there are 
effective procedures for coordination among 
the Office of Professional Responsibility, 
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Human Resources and the General Counsel 
involving employee misconduct complaints 
that may result in adverse personnel actions. 

There are effective procedures for 
coordination among the Office of 
Professional Responsibility, Human 
Resources and the General Counsel 
involving employee misconduct complaints 
that may result in adverse personnel actions. 

A practice has evolved of having General 
Counsel review OPR reports before they are 
sent by OPR to the division director, even 
though this step is not part of the procedures 
in the current policy. OPR agrees with this 
step as a means of ensuring that all the leg~l 

documentation needed to prosecute IS 

included should that be necessary. The 
General Counsel believes that, despite the 
improvements in the quality of recent 
investigations, it is still needed to ensure 
proper documentation for legal purpo~es. 

Testing of case files indicates that very lIttle 
time is lost in this step. 

Recommendation 5: The process wherein 
the General Counsel reviews the OPR 
investigation before the file is released to 
the division director should be formally 
amended into the policy, including 
specifying the types of cases when this will 
occur. 

TABC Management Response: 
Management agrees with the 
recommendation. The OPR Director will be 
responsible for writing the new policy, 
including the role of the General Counsel's 
review of the new process. The new OPR 
policy is set for completion and 
implementation by February 1,2008. 

Audit Objective 6: Determine if a timely, 
.effective and consistent process has been 
established for counseling or disciplining 
personnel where the employee misconduct 
allegations have been substantiated by the 
investigation. 

A timely, effective and consistent process 
has been established for counseling or 
disciplining personnel where the employee 
misconduct allegations have been 
substantiated by the investigation. 

The involvement of the General Counsel 
and the Human Resources Director in 
reviewing disciplinary actions involving 
sustained allegations appears to be working 
well to ensure consistency and timeliness in 
establishing the appropriate disciplinary 
action that will be taken. 

Recommendations: None. 

Audit Objective 7: Determine ifan effective 
tracking and reporting system has been 
established for providing the results of 
employee misconduct complaint 
investigations to the Administrator and 
Commission members. 

An effective tracking and reporting system 
has not been established for providing the 
results of employee misconduct complaint 
investigations to the Administrator and 
Commission members. Detailed weekly 
reports are provided to the Administrator 
with information on the status of all cases in 
progress. The latest weekly report is also 
provided to the Commission once a month. 
Quarterly reports are provided to the 
Administrator and Commissioners with 
summary information about the number, 
type and disposition of cases during the 
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quarter. While a great deal of information is 
provided in these reports, they have been 
prepared and provided sporadically in the 
past. The reports do not indicate 
information such as number of days to 
complete investigations, reasons for delays 
in completing investigations, and trends in 
types of complaints received by the agency. 
In addition, the reports are time consuming 
to produce. OPR would be able to more 
efficiently and effectively prepare reports if 
it were to invest the time to learn and use the 
IAPro software tool that is already available. 

Recommendation 6: Reporting on OPR 
cases should be revised. IAPro should be 
used to generate reports for the 
Administrator and Commission on a 
monthly basis, or when requested on an ad 
hoc basis. The Administrator and 
Commission members should be polled to 
determine what current information is 
usefUl, what current information is not 
needed and any new information that would 
be useful (for example, time to complete 
investigations, trends in complaints, 
employees with repeat complaints, historical 
trends over time, etc.). 

TABC Management Response: 
Management agrees with the 
recommendation. OPR management will be 
responsible for implementation of the IA­
Pro software, and it will be completed by 
February 1, 2008. 

Audit Objective 8: Determine if adequate 
staffing, training and resource materials are 
available for conducting and reporting on 
employee misconduct complaint 
investigations. 

There currently exists a considerable 
backlog of investigations that have exceeded 
the time that the policy allows for 
investigation. Analysis of the OPR tracking 
logs indicates that, as of October 5, 2007,42 
open cases had exceeded the time allowed 
for investigation. The average time to close 
cases tested during the audit was 24 working 
days, but many were taking in excess of 30 
working days to close. Ifone of the purposes 
of the employee complaint policy is to 
promptly address employee complaints and 
avoid a "culture of delay" with regard to 
employee complaints, then a better job must 
be done in clearing this backlog and 
avoiding backlogs in the future. 

Training for investigators is currently 
practically non-existent. There have been 
instances recorded wherein untrained 
investigators have made mistakes on 
documentation that could have been very 
harmful to the Commission's case if the 
matter had gone to litigation. There is a 
clear determination to change this at both 
the executive management level and within 
OPR, although there are no manuals to 
support investigators on proper techniques. 
While there is a general format checklist that 
is being utilized, there are no document, 
procedure or evidence checklists for 
different types of allegations for 
investigators to follow. Too much reliance 
is being placed on the assumed investigation 
expertise of field individuals. Based on this 
evidence, it appears that training is not 
adequate and steps should be taken to 
improve this. 
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OPR is not fully utilizing its current 
resources. It is easy to point to OPR's failure 
to get IAPro software up and running with 
trained personnel at the helm. However, as 
discussed in audit objective 1, part of the 
problem causing OPR to be less than 
optimally effective, is systemic. The current 
policy simply requires OPR to handle too 
many cases that really are not employee 
complaints. 

With the addition of an additional 
investigator, better training and use of 
available automated resources and by 
eliminating time spent on management 
issues that should not be categorized as 
complaints, OPR should be adequately 
staffed and able to clear the backlog and 
complete investigations timely in the future. 

Recommendation 7: The IAPro software 
should be utilized by OPR as soon as 
training and customization of the program 
can be finished. A reasonable goal for full 
implementation by OPR should be set and 
monitored by the Administrator. 

TABC Management Response: 
Management agrees with this 
recommendation and the work is currently 
underway. OPR management and a 
representative from IRD are responsible for 
the implementation of the lA-Pro software. 
This will be completed by February 1,2008. 

Recommendation 8: An OPR training 
budget should be planned and funded. OPR 
staffshould receive the training necessary to 
perform their investigation duties 
effectively. Staff assigned to perform 
investigations should also be trained in 
investigative techniques, particularly those . 
staffwho are not law enforcement officers. 
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TABC Management Response: OPR 
agrees with the recommendation. The 
Director of OPR and it's investigators have 
attended the most up-to-date schools that are 
directly associated with internal affairs. 
Additional training in lA-Pro, Interview and 
Interrogation, Use of Force, Ethics and 
others are scheduled in the near future. 

OPR has offered its services to all division 
heads to assist in the training of complaint 
investigations, interview and interrogations, 
ethics, use of force, and report writing. 
Division heads are expected to interject 
OPR's assistance during in-service training, 
district and regional meetings. This 
recommendation has already been 
implemented and is currently available to 
TABe. 

********** 



Attachment 2� 

First Quarter Performance Measures 



Field Operations� 

Enforcement� 

Inspections of Licensed & Unlicensed Locations� 
September· November� 
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Percent of Licensed Locations Inspected� 
September· November� 

50.0% -,,------------------,� 

45.0%� 

40.0%� 

35.0%� I-Goall
30.0%� 

25.0% ­�
19.6% 

20.0%� 

15.0% -f--­

FY 2007 FY 2008� 

Average Cost per Inspection� 
September· November� 

$180.00 ...----_-_-_-_-_-_-_-_-_-_-_----~$-17-5-.00--, 
$170.00 

$160.00 
$150.00 

$140.00 I-Goall 
$130.00 
$120.00 
$110.00 
$100.00 +--­

FY 2007 FY 2008 
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Field Operations 

Compliance 

Number of Compliance Activities 
September - November 

3925840,000 

38,000 
36,006 

36,000 ­

34,000 I-Goall33000 
32,000 

30,000 ­

28,000 

FY 2007 FY 2008 
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Percent of Compliance Activities Resulting in� 
Administrative or Compliance Actions� 

September. November� 

40.0% -,.--------~------, 

35.0% -----34.0% 
30.0% 

25.0% I-Goall 
20.0% 

15,0% 

10.0% +-­

FY 2007 FY 2008 

Average Cost Per Compliance Activity Including� 
Report Analyses� 

September· November� 

$50.00 ,-------------~ 

$45.00 ------- $45.41 
$40.00 
$35.00 
$30.00 I-Goall 
$25.00 
$20.00 
$15.00 
$10.00 -f--­

FY 2007 FY 2008 
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Percent of Original� 
License/Permit Applications� 

Processed within 14 Days� 

100,0% 1--liiiiiiilii;;~;;;;;;;;;;;;;;;;;;;;;;;;;;;;;~~~~~=~C:==----1 

90,0% 

80.0% 

70.0%+---­
1st07 1st 08 

_ Actual 99,3% 98.3% 
-+------­

Projected 99,0% 99.0% 



License/Permits Issued 
30,000 -r-----------------r===~ 

107.3% of 
29,000 +---------------------=0--1 Annual 

28,000 -----=-==-----= ~ Target 

27,000 +--------­

26,000 +-----­

25,000 +---­

24,000 +---­

23,000 +---­
15107 15108� 

~sued 25,348 26,813� 

25,500 25,000�
F\"Ojecled f------------I 

- -F\"ocessed 27,765 28,940 

Average Cost per� 
License/Permit Processed� 

87.8% of 
Annual 
Target 

1st 07 1st 08� 

_Actual $31.49 $21,28� 

~A'ojected $36.87 $24,22� 
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Attachment 3� 

Fiscal Stewardship Report:� 
Office Space Leases� 



TASC Office Space Leases 
Section 5.37 of the Alcoholic Beverage Code states that: 

commiSSion may acquire y glh, grant or purchase, port of entry 
or other facilities for the administration of the Alcoholic Beverage Code, 
including the collection of taxes and confiscation of unlawful containers 
and illicit beverages. The commission may enter into agreements with 
agencies of the United States or other persons, if in the judgment of the 
commission, it will benefit the state to place facilities under its control 
through lease or sale from the United States or other persons. The 
commission may expend funds for the purpose of rehabilitating, renewing, 
restoring, extending, enlarging, improving, or performing routine 
maintenance on facilities under its control. 

(c) For the purposes of complying with Chapter 455, Acts of the 59 th 

Legislature, Regular Session, 1965, as amended (Article 678f, Vernon's 
Texas Civil Statutes), the commission is considered to be a public 
authority and unless the commission request facilities to be obtained in 
accordance with Chapter 258, Acts of the 48th Legislature, Regular 
Session, 1943, as amended (Article 666b, Vernon's Texas Civil Statutes), 
the provisions of that Act do not apply to the acquisition of facilities under 
this Act. 

, 

TASC Office Space Leases 
%ItlOn t"Y""UUI n2U08 Date Expires 

Rent Rent Increase 

Abilene D.O. $26,400 $26,400 0% 8/31/2011 

Amarillo D.O. $26,700 $33,600 23.2% 8/31/2008 

Austin D.O. $77,556 $79,428 2.4% 8/31/2009 

Austin $729,319 $754,971 3.5% 8/31/2011 
Headquarters 

Beaumont D.O. $29,788 $29,732 0% 8/31/2010 

Bryan Outpost $29,372 $32,172 9.4% 8/31/2011 

Conroe Outpost $33,244 $33,244 0% 8/31/2010 

Corpus Christi D.O. $35,935 $36,425 1.4% 8/31/2011 

Dallas D.O. $152,420 $153,795 .9% 8/31/2009 

1 
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Office Leases (continued) 

ocation 

EI Paso D.O.� 

Ft. Worth D.O.� 

Galveston Outpost� 

Houston D.O.� 

Longview D.O.� 

Lubbock D.O.� 

McAllen D.O.� 

Odessa D.O.� 

San Angelo Outpost� 

.~ •.. 

FY2007� 
Rent� 

$0 

$64,080 

$23,496 

$130,363 

$31,680 

$34,640 

$74,930 

$32,400 

$4,713 

Date Expires 

TFC Lease 

8/31/2009 

8/31/2009 

8/31/2009 

8/31/2010 

8/31/2009 

8/31/2012 

8/31/2010 

7/31/2009 

DID Date Expires 
Increase 

0% 11/30/2009 

0% 8/31/2009 

DOlo 11/30/2011 

1.4% 8/31/2011 

0% TFC Lease 

2.1% 

0% Annual Federal 
Leases 

0% Five Year 
Private Leases 

0% 

ri:Office Leases (continued) 

LoC'.ation 

San Antonio D.O.� 

Victoria D.O.� 

Waco D.O.� 

Wichita Falls D.O.� 

Austin Warehouse� 

Total Office Leases (23) 

General SelVices 
Commission-POE (14) 

POE Leases (4) 

Total POE Leases 

FY2007 Rent 

$96,205 

$21,912 

$36,123 

$14,956 

$0 

$1,704,235 

$43,703 

$68,367 

$112,070 

...­
FY2008 

Rent 

$0 

$68,288 

$23,496 

$130,363 

$31,680 

$34,640 

$65,73a 

$32,400 

$4,713 

DID 

Increase 

0%� 

6.6%� 

0%� 

0%� 

0%� 

0%� 

-12.3%� 

0%� 

0%� 

FY~008 Rent 

$96,205 

$21,912 

$36,123 

$15,163 

$0 

$1,740,488 

$43,703 

$68,367 

$112,070 
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FREE SPACE 
The agency also has staff stationed at 32 office 
locations throughout the state in which free 
space is being provided by county and city 
entities, resulting in approximately $120,000 in 
annual savings to the state. 
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Attachment 4� 

Proposed Amendments and New Rules 



§31.4. Public Information Signs. 

(a) Any licensed business location in the state which sells or serves alcoholic 
beverages to the ultimate consumer shall display at his place of business in a 
prominent place easily seen by the public, i.e. near the door or by the cash register, a 
sign that provides the following information: "If you have a complaint about the sale 
or service of alcoholic beverages in this establishment, please contact the Texas 
Alcoholic Beverage Commission, P. O. Box 13127, Austin, Texas 78711-3127, or 
phone (512) 206-3333[(512) 458 2500]. The holder ofa permit authorizing the sale 
of alcoholic beverages for on premises consumption shall display a warning sign on 
the egress to each public restroom on the permitted premises that provides the 
following information: "'.vARNING: A.ccording to the surgeon general, women 
should not drink alcoholic beverages, induding distilled spirits, beer, coolers and 
'lIme during pregnancy because of the risk of birth defects." 
fb) (1) This sign shall be no smaller than 6 inches by 3-1/2 inches and shall be in 
lettering or type of a size sufficient to render it both conspicuous and readily legible. 
tit! (2) The sign shall be made of sturdy material; if made of paper, the[paper] 
weight shall be no less than 65# stock. 
web) Health Risk Warning Sign. A holder of a license or permit authorizing the sale 
of alcoholic beverages for on premises consumption shall display a health risks 
warning sign. The health risks warning sign must: 

( 1)� be posted at each egress of all public restrooms on the licensed premises; 
(2) be placed at a level where the sign can be easily seen by persons exiting 

the restroom; 
(3)� be not less than 8 Y2 X 11 inches in size; 
(4) the following language shall be printed in English and in Spanish, in bold 

black type on a white surface, or other clearly legible graphic design, with a font or 
type set size of not less than 28 point Arial or Helvetica: 

HEALTH RISK WARNING SIGN 

•� Drinking any type of alcohol while pregnant can hurt your baby's brain, 
heart, kidneys, and other organs and can cause birth defects. 

•� The safest choice is not to drink at all when you are pregnant or trying to 
become pregnant. 

•� If you might be pregnant, think before you drink. 

Eej ill The responsibility of furnishing the required sign~ in this section is the sole 
responsibility ofthe licensee or permittee. 



§33.33. Notification Requirements. 

(a) A person who holds a license, permit or certificate issued by the Alcoholic 
Beverage Commission shall maintain a current mailing address and telephone number 
on file with the division that has issued the license, permit or certificate. 

(b) A person who holds a license, permit, or certificate issued by the Alcoholic 
Beverage Commission shall send a written notice of change of mailing address to the 
Commission within seven (7) business days of the change. 

(l) A person who holds a license or permit issued by the Commission shall file a 
change of address with the Licensing Division at TABC, P.O. Box 13127, Austin, 
Texas 78711. 

(2) A person who holds a certificate issued by the Commission shall file a 
change of address with the Seller/Server Training Division at TABC, P.O. Box 
13127, Austin, Texas 78711. 
(c) A notice sent to a person by the Alcoholic Beverage Commission shall be sent 

by first class mail to the last known mailing address of a person. 
(l) A person notified by mail under this subsection is presumed notified on the 

third day after the date on which the notice is mailed. 
(2) This subsection does not apply to a notice required by Government Code 

§2001.054. 



§37.2. Contested Case. 

(a) This rule relates to any contested case under the Alcoholic Beverage Code 
(Code) where notice and hearing are required, or an opportunity for public 
participation is provided under the Code. 

(b) All notices and pleadings in a contested case shall comply with the provisions of 
Texas Government Code, Chapter 2001, Subchapters C, D, and F and the rules of 
procedure adopted by the State Office of Administrative Hearings in Title 1, Texas 
Administrative Code, Chapter 155. 



§41.56. Out-Of-State Winery Direct Shipper's Permits. 

(a) This rule relates to Chapter 54 of the Alcoholic Beverage Code. 
fb) Each holder of an out-of-state winery direct shipper's permit shall make fiscal year quarterly [a 

monthly] report§. (Direct Shipper's Report) to the commission on forms prescribed by the administrator. 
(c) The report shall be made and filed by the permittee with the commission at its offices in Austin, 

Texas, on or before the 15th day of the month following the end of the quarterly reporting period [calendar 
month] for which the report is made and shall show: 

(1) the fiscal quarter and year [month] for which the report is made, the permit number and the 
name and address of the winery; 

(2) invoice date, invoice number, customer name, city, total wine gallons per invoice, carrier 
making delivery, and freight bill number for each sale and delivery. 

(d) Holders of out-of-state winery direct shipper's permits must pay the excise tax on the total gallons 
of wine shipped into the state, not later than the 15th day of the month following the quarterly reporting 
period [month] the wine was shipped into the state. Remittance of the tax due on wine, less 2.0% of the 
amount due when submitted within the required time, shall accompany the quarterly [monthly] report 
hereinbefore provided and shall be made by check, United States money order, or other acceptable methods 
of payment payable to the Texas [&tate] Comptroller of Public Accounts [~]. 

(e) As long as an out-of-state winery direct shipper's permit remains active, the [monthly] report 
required herein must be filed [each month] even though no sales or shipments have been made. 

CD Quarterly Reporting Periods: September 1, through November 30: December 1, through February 
28 or 29; March 1, through May 31: and June 1, through August 31. 



§45.33. Certificate of Registration. [Lo13el A:ppra'lol.] 

(a) No distilled spirit may be shipped into the state or sold [or marketed] within the 
state without a Certificate of Registration [Label Approval] (Certificate) issued by the 
commission. 

(b) An applicant for a Certificate [of Label Approval] under this section must hold a 
Distiller's & Rectifier's Permit or a Nonresident Seller's Permit issued by the 
commission. 

(c) An applicant must submit an Application to Register a Distilled Spirit [for 
Approval of Label] (application) on the form prescribed by the commission along 
with the application fee to the commission. The application must contain the 
following information: 

(l) A certificate of label approval (COLA) issued by the United States Alcohol and 
Tobacco Tax and Trade Bureau; 
(2) product brand name; and 
(3) product class and type. 

(d) A legible copy of the COLA must be included with the application. If the COLA 
is not legible, an actual label that is affixed to the distilled spirit as shipped or sold, 
[or marketed], or an exact color copy of a label must be included with the application. 

(e) The application fee for a Certificate [Label Approval] is $25.00. 

(f) No additional approval or testing of the distilled spirit by the commISSIon is 
required for issuance of a Certificate [Label Approval]. 



§45.50. Certificate of Registration [Label AppF9'\'al]. 

(a) No wine may be shipped into the state or sold [or marketed] within the state 
without a Certificate of Registration [Label l\pproval] (Certificate) issued by the 
commission. 

(b) An applicant for a Certificate [of Label Approval] under this section must hold a 
Winery or a Nonresident Seller's Permit issued by the commission. 

(c) An applicant must submit an Application to Register a Wine [for A.PPfoval of 
Label] (application) on the form prescribed by the commission along with the 
application fee to the commission. The application must contain the following 
information: 

(l) A certificate of label approval (COLA) issued by the United States Alcohol 
and Tobacco Tax and Trade Bureau (TTB); 

(2) product brand name; and 
(3) product class and type; 
(4) fanciful name; 
(5) appellation and vintage; 
(6) alcohol content; 
(7) size of container. 

(d) A legible copy of the COLA must be included with the application. If the COLA 
is not legible, an actual label that is affixed to the wine as shipped, sold, or marketed, 
or an exact color copy of a label must be included with the application. 

(e) The application fee for a Certificate of Registration [Label Approval] is $25.00. 
(f) No additional approval or testing of the wine by the commission is required for 

issuance of a Certificate ofRegistration [Label Approval]. 



§45.71. Definitions. 

The following words and terms, when used in this chapter, shall have the following meanings, unless 
the context clearly indicates otherwise. 
(I) Beer--A malt beverage containing one half of one percent or more of alcohol by volume and not 
more than 4.0% of alcohol by weight, and shall not be inclusive of any beverage designated by label or 
otherwise by any other name than beer. 
(2) Bottler--Any person who places malt beverages in containers. 
(3) Brand label--The label carrying, in the usual distinctive design, the brand names of the malt 
beverage. 
(4) Container--Any can, bortle, barrel, keg, or other closed receptacle, irrespective of size or of the 
material from which made, for use for the sale of malt beverages at retail. This provision does not in 
any way relax or modify §101.44 and §1.04(18) ofthe Alcoholic Beverage Code. 
(5) Domestic malt beverages--A malt beverage manufactured in the United States. 
(6) Gallon--United States gallon of23l cubic inches of malt beverages at 39.2 degrees Fahrenheit (4 
degrees Celsius). All other liquid measures used are subdivisions or multiples of the gallon as so 
defined. 
(7) Independent laboratory--A laboratory which has a good reputation in the industry and is not 
affiliated with the Texas Alcoholic Beverage Commission or with any entity regulated by the Texas 
Alcoholic Beverage Commission. 
(8) Independent, reputable laboratory--A laboratory which has a good reputation in the industry and is 
not affiliated with the Texas Alcoholic Beverage Commission or with any entity regulated by the Texas 
Alcoholic Beverage Commission. 
(2)[t71J Malt beverage--A beverage made by the alcoholic fermentation of an infusion or decoction, or 
combination of both, in potable brewing water, of malted barley with hops, or their parts, or their 
products, and with or without other malted cereals, and with or without the addition ofunmalted or 
prepared cereals, other carbohydrates or products prepared therefrom, and with or without the addition 
of carbon dioxide, and with or without other wholesome products suitable for human consumption. 
(10)[E&jJ Malt liquor--Any malt beverage containing more than 4.0% of alcohol by weight. 
(ll)[f9jJ Territory--Puerto Rico. 
(12)[fMjJ United States--The several states and territories and the District of Columbia; the term 
"state" includes a territory and the District of Columbia; and the term "territory" means the 
Commonwealth of Puerto Rico. 



§45.85. Approval of Labels. 

U!}Application for label approval shall be made to the administrator at Austin, Texas, and shall be 
accompanied by a legible copy of the Federal Label Approval issued by the Department of Treasury. 
[three labels for which approval is sought. In all such instances where the label has been approved by 
the Federal Bureau of Alcohol, Tobacco and Firearms, a photostatic copy of the certificate of approval 
must be furnished to the commission upon demand.] 
(b)A sample of the beverage must be submitted to the commission for analysis to verify alcohol 
content. A product analysis provided by an independent laboratory may be submitted in lieu of the 
actual samples. 
(c)A fee in the amount of$25.00 is required for each size requested on the application. 
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Alan Steen 
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Sworn and subscribed before me this the 19th day of February 2008. 
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: My Commission Expll'8l • Renee G. Jo ston
• AUGUST 27, 2010 • 
\ •••••...........•. ~ Notary in and for Travis County 
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